“Do not talk to me about 
the integrity of public off- 
cials. I say chain the politi- 
cians to the limitations of the 
Constitution itself.”—Thomas 
Jefferson. 
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the long life of the recipient of the annuity 

usually a young second or third wite—was 
nearly 100 Helpful 
» stipulation that every time 


a problem for years 


provision was tl 


a man married, he premium 


I 


paid a double 


that vear. 


Early benefits were 
(unless she remarried, in which 
half) 


whether 


the widow 


case it Was cut in and annuities to! 


all children, munors or adults, for 


13 years 


original 21 died 


Within five 

One proved a costly investment. He 
paid premiums totaling $32. He was paid 
This 


however, becaust he 


up, except for the final premium 


laps¢ Was overlooked, 
had been mentally disturbed before his death, 
in 1763. His lived 


nineteenth century She 


well into the 


and her 


widow 
family re 
ceived $3,072 in benet . 

In 1792, 


Premiums were 


payments were established on 


based on the assum] 
ot interest at cent al 


ctancy ata given age 


In 1797, the company experienced its first 


frozen assets—a financial upset incurred by 


a corporator investing fund monies in the 


lavish plans oO! Robe rt Morris and associates 
The fund was then 38 vears old. It staunchly 
id the ill-advised o ratior this 


] 


member—just as it continued to tunction 


throughout the Revolution and the tumultu 
ous era that pr xnduced the United States ot 


America 


Product Liability and the Law 
\ relatively 


veloping in the law of « 


new concept has been de 


1 
t 


ontract and tort 


1 


that a manufacturer, wholesaler or retailer 


may incur liability for defective products 


which come into the hands of the ultimate 


and in some 


What 


CONnSUINeT 


deat! 


Wav Cause Injury oO! 


is probably the landmark case 
in this field came in 1916 witl 


the decisio1 
Votor Company, 111 
then 


Buick 
Sines 


ot MacPherson 7 
N. E. 1050 


been 


the concept has 


developing rapidly and | 


+ 


trom a tort action to a contrat 


implied warranty Now both actions may 
l 


be broug 
Although 


new the 
} 


this mav be relatively 


courts have allowed 


oncept 
recovery on 
oldest 
To allow recovery, the 
pt gged their 


ie basis of some of the doctrines 


known to the law. 


courts have reasoning on the 


theories of duty, implied conditions in law, 
implied agency, 


Warranty, privity 


tract, household fund and others. 


of con 


4 


an annuity for lite to 


On June 24, 1958, Justice George Starke, 
in Parish v. The Great Atlantic & Pacific Tea 
Company, delved into an extensive 
of one aspect of product lability—the im- 
plied and 
theory. 


review 


Warranty privity of contract 
He traced and discussed the history 
of these theories and their application to the 
present pointed out the 
privity theory. The 
case was decided in the Municipal Court of 


the Citv of New York, Man- 
hattan, Third District. 


date, and vividly 
inapplicability of the 


Borough of 


Che case involved an action for negli 


gence and breach ot warranty in the sale 
of a jar of jelly which allegedly contained a 
foreign The retaile1 


was being sued by a housewife individually 


deleterious substance 
and as guardian ad litem of her two infant 
All three claimed personal in 
juries as a result of eating the jelly. 


daughters 


Because of the absence of proof that the 


retailer was negligent in any 
the handling of the 


of its receipt to the 


manner in 
product from the 
time 


time 
of sale, its motion 
for a dismissal of the causes of action based 
on negligence was granted. Its motion to 
dismiss the actions of the infants 
as a matter of law on the ground that there 
was no contractual relationship between the 
itself This 
that 
1927 in Red 
157 N. E 


“May a child recover 


Warranty 


infants and Was not sustained. 
motion posed a question to the court 
had not been pre sented since 
mond v. B 


838 rhe 


wden’s Farm Producis, 
question 1s 
as a result of eating 
mother 


tor breach of warranty 


} 


unwholesome food where the was 


le pure haset 


and 


Starke on his decision 


Che opinion reasoning Justice 


issue raise: iere is. of 
broader significance than in Conklin v. Hote! 
Waldorf Astoria Corp. (decided by this Court 
in 5 Misc. 2d 496, 161 N. Y. S. 2d 205), 
where the 


not the 


“The privity 


injured plaintiff (as here) 


‘buver’, but the 


Wwas 
guest of her friend 
and it 


check, was 


who paid the likewise 
hat‘the privity element was lacking 
plaintiff 


it. Obviously, 1c ore 


claimed 


etween the and the defendant 


food sales 


exceed sales and di 


rectly affect the every individual 


as a consumer, as well as the rights 


every retailer and manufacturer, the deci 


sion on the question presented here is of 


deeper impact and will have more general 
application. 


‘The defendant (represented by one of 
the most noted and respected law firms in 


the country) strenuously argues that New 
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York still 


quirement 


observes the strict 


It is stoutly 


privity re- 
maintained that the 
breach of warranty 


ilfants Cannot sue ior 


a contractual relationship 
infants and the defendant. The 
is no privity 


I and 


in the absence of 
between the 
defendant contends that ‘there 


since the mother made the purchase’ 


tl ‘there warranty 

privity of contract’ still 

represents the this state (Chysky 7 

Drake Bros. ( x ‘CH Product Lia 

bility Cases 850,] 166, 139 N. | 

Gimenez 7 

4 264 N. Y. 390, 

7 W1 low Brook 

Product Liability 

7,) 268 N 196 N. E. 617, 98 

1492 sano 7 irst Na 

1944, 268 App. Div. 993, 51 

S. 2d 645; Dickinson Sperling 
905. 286 N. Y. S. 934) 


can be no breach ot 


unless there is 


ases YO 
L. 
oe res, 
1936. 


Court Disturbed by Privity Doctrine 


eatly disturbed by the 


application of the 


“This Court was ¢ 


strict 


inanity of the 
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rivity do tl 


trine when the subject arose in 
result, the 
direct and 


New York 


the citadel of pr ty. The Court was 
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supra As a 
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Mido Case 


concentrated judicial 


tigating the entire 
1 +} 


lat bevond the precise 


to inves privity 
question in 
made an exhaustive researcl 
ibject Chat whic 
need for the Waldorf 
Articles 
Journal and appeared 
April 8, 9, 10, 


he modern 
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t the si h went 
decisional 
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he amend 
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from a retailer, to amend his negligence 
action against the manufacturer to breach of 
the jury accord- 
Cigar Corp. and 


Mun. Ct., 177 


warranty, and to charge 
ingly (Lardaro v. M. B.S 
Planters Nut & Chocolate Co., 
N. ¥ - =. 2d 6) 


“On the 


decisions to 


have been 


such as the most 


hand, there 
the contrary, 
recent Zampino v. Colgate-Palmolive 
Co., 1958, [CCH Food Drug Cosmetic Law 
Reports q 22,559, } 10 Mis¢ 2d 686, 173 

| Court used 


N y = 2d 117, 121, where the 
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other 


one ot 
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ie language of hysky and Gumene 


supt R ause of action for breach 


CAaSCS, 


ot warranty contractual relations 


ind henes is no warranty except to 
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places a 
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nan cases (discussed later) and 
different construction on them ; In 
addition, the defendant has entirely over- 
Vouren v 
Drug Cos 
N. Y 
analysis 
realization that 
contractual 
and the 


theretor strained wherever 
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Great A. & P. Co., [CCH Food 
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an outmoded doctrine which sumer mav indeed recover for breach otf 


rests on principle, ti warranty 
the question is presented “However, logic dictates that the third 


conceivable in this modern day party beneficiary doctrine is even more 
hat New York is frustrated by and appropriate than the joint ‘household’ funds 
1 seless privity agency the iere the child’s money is 
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Care, Custody or Control Exclusions 


By F. D. COOKE, Jr. 


Every property damage policy has 
some form of an exclusion clause. 
Whether property falls within the ex- 
clusion is strictly a question of fact. 
All possible facts should be gathered, 
as one additional fact may influence 
the court’s decision. Mr. Cooke judi- 
ciously outlines an approach to in- 
vestigate losses involving such clauses. 
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« 
Mr. Cooke, of San Francisco, is su- 
perintendent of claims for the Gulf 
Insurance Company. This article is 
based on lectures for the San Fran- 
cisco Casualty & Surety Claims As- 
sociation Fall Educational Program. 
* 


part of the com- 


considered in 


any obligation upon the 
pany to pay would 


the usual manner 


then be 
The wife would have to 


be negligent, which appears in this case. 


where one spouse cannot sue the 


other in tort, the company would not, how 


In states 


ever, be obligated to pay as there would be 
liability. 
might be claim 
unenforceable from a liability 


Consequently, although 
would 


no legal 
there coverage, the 
still be 


pom 


stand- 


insuring agree- 


property 


In policies in which an 
ment insures against lability for 
damage generally but excepts damage by 
policy, the 
with 


and 


automobile somewhere in the 


wording of the exclusion will 
the type ot 
the number available under the same policy 


Thus, in the 


Vary 


hazards insured against 


comprehensive personal lia- 
bility policy and the farmers comprehensive 
liability 
struction ol 


personal policy, “injury to or de 


property used by, rented 


in the “are, cust <dy or control of the in- 


sured property as to which the insured 


any purpose 
is excluded 


s exercising physical con 


Che wording of the exclusions found in 


the comprehensive liability policy, the manu 


and contractors’ liability policy 


“threr 
turers 
i 


landlords and tenants la 


ners, 
are all the same and exclude 


“injury to or destruction of 


occupied by or1 


insured, or (2) except 


property owned or 


rented to the with 


respect to liability under sidetrack agree 
ments covered by this policy, property used 
by the insured, or (3) 
to liability 


or the us« 


except with respect 


under such sidetrack agreements 
in the care, 
prop 
pur- 


of elevators, property 
custody or control of the 


which the 


insured o1 


erty as to insured for any 


pose is exercising physical control.” 
The storekeepers’ liability policy excludes 
the same with the that, 


coverage 


since it 
the part 
appear 1n 


exception 


provides no elevator 


reterring to elevators does not 


the wording. 
his exclusion also applies to contractual 
liability, except that 


with respect to side 


8 


track agreements the exclusion is limited 
to property owned, occupied by or rented to 
the insured. The part of the 
applicable to property in the care, custody 


or control of the insured or property as to 


exclusion 


which the insured for any purpose is exer- 
cising physical control does not apply to 
liability for the 
covered by the policy. 

The 


also contained in these policies. 


use of elevators, where 


“severability of interests” clause is 

The automobile garage liability policy has 
a general property damage insuring agree- 
ment which does not except automobiles in 
the policy. Its exclusion eliminates 
injury to or destruction of (1) 
property owned by or rented to the insured 
or (2) 


cover 
age for 
except under elevator coverage, 


property in charge of or transported by 


the insured 
the automobile ga 
provide for, by 
premium, 
age “D” for legal liability for “injury to 
or destruction of property of 
kind customarily left 
caused by accidental collision or 


Unlike other policies, 
liability policy 
payment of an additional 


rage does 


cover 


others of a 
in charge of garages 
upset of 
such property while in charge of the named 
automobile 
station, 


insured in connection with his 


sales agency, repair shop, service 


storage garage or public parking place 


operations 


A separate exclusion applies to Coverage 


“DP,” excluding coverage for “injury to ot 


destruction caused directly or indirectly by 
thett or to destruction 


injury to or 


owned loaned to the 


hre of 
of (1) 
named 


property by or 


insured or (2) automobiles being 


driven or transported from the factory o1 


other wholesale point to the 


distributing 
* (Interpreted in 


urchaser or tor storage 
Yadro v. United States Fidel 
Company, 5 AUTOMOBILE CASES 


124 N. E. 2d 370 (Tll., 1955).) 


ite in 


ty and Guaranty 
(2d) 408, 


charge ot” are used as 


words ¢ overage and not exclusion under 


Division 1 in 
that is, “(1) 


Coverage “D,” and also in 


vered, 


owned by or im 


defining automobiles « 


any automobile charge o 
the named assured and used _ principally 
defined , 


For a case on interpretation as a 


in the above operations.” (Italics 
supplied.) 
provision of coverage, see Coffey v. Gayton 
+t A, 2d 97 (Me., 1939). 

The 


many years in the 


only significant change made in 


wording of the general 


property damage exclusion occurred 


1955, when the clause “property as to 


which the insured for any purpose is exe 
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* 
“With the tendency today to saddle 
the insurance industry with more of 
the economic losses of society, there 
is no reason why insurance companies 
should be reluctant to change wording 
which is outmoded by court decision 
and new factual situations,” the au- 
thor emphasizes in his discussion. 
e 
added. This 
intent, due to several 
held that although 
the insured was exercising physical control 
of the property, the property was not in 
the control within the meaning 


of the exclusion unless the insured had the 
right to control. 


cising physical control” was 


was to clarify the 


court decisions which 


insured’s 


the decisions which reached this 
result was Great American Indemnity Com 
pany of New York v. Saltzman, 8 FIRE AND 
CasuaLty Cases 388, 213 F. 2d 743 (1954), 
in which a physician landed his plane at an 
airport. He noticed a model plane 
there. After entering it without per- 


mission to examine it, he accidentally started 


One ot 


new 
sitting 
the plane and caused it to crash Phe 
court stated that the 


control 


“care, custody or 


provision of the policy connotes 


customary situation 
that a 
aircrait has the 


Che 


eliminate the 


a lawful, normal and 


and did not contemplate mere tres- 


passer inspecting the care, 


custody or control of the plane new 


clause would seem ti neces- 


for finding the right to control u 


applicable, and 


r to make the exclusion 


different res hould be reached under 


claus Thi 1 Po mpeit 7 Phos 
npany iNé York 166 
Y., 1957). Walsh took 


have a 


new 
surance 4 } 
2d 619 (N 


the insured’s garage to 


] idad 
axle welded 


ar up and 


the insured’s employee, the owner atten 


to back it out of the building but wi 


hooked a 
Before the 


insured 
out 


start it he 


} } } 
chain on it and pulle it 


unable 


fire could be extinguished the car was t 


tally destroved 


The 
owner was actually 
said that the was in the 
control of insured The court 


insured contended that since the 


present, it cannot be 
custody 


held 


and 


that 


Car 


Care, Custody or Control Exclusions 


there might be room for argument as 


the owne1 


some 
by reason of his ownership and 
presence could exercise control at any time. 
However, the exclusion contained the clause 
“or property as to the insured for 
purpose is physical con 

Che court felt that the circumstances 


which 
any exercising 
trol.” 
constituted the exercise of physical control 
that the loss occurred. 


during the time 


Purpose of Exclusion 


different 
exclusion in the 


There are several reasons tor 
Funda- 


exclusion 


such an 
mentally, 
there 


policy. 
were it not for the 
would be a greater moral hazard as 
far as the 
It also 


insured 


insurance is concerned. 
possibility of the 


Insurance company a 


company 
eliminates the 
making the 


guarantor of its workmanship 


The liability policy contemplates payment 
generally in 


situations where the ordinary 
liability. 
that 
Liability for damage to property in charge 
of or in the the 


con- 


ot care is the measure of 


premium is determined on basis. 
ontrol of 
bailment is 


care, custody or « 


insured where there is a 
trolled by 


practical 


law, and as a 
' ; 
hazard 1s 


different rules of 


result the greatly in- 


creas¢ d 


here is usually some form of insurance 


available to cover 


of the excluded pr 
which Ss ¢ 


injury to or destruction 


perty at a higher premium 


the The 


securing the same 


I 


mmensurate with risk 


exclusion is to eliminate 


coverage under a liability policy at cheaper 


rates 


Definitions 
There 


definition of tl 


blem as to the 


seems to oO pr 


exclu 


in the 
sions since the nly source ts a dictionary, 


Webster’s Dictionary Black’s Law Dic 


ry being the frequently quoted 


sed 


ries define 


ntendence, 


oversight cl 


s+} 


. narge, im- 
possible control 


management and 


guardianship and 


“Control’’—restrai influ 


domi 


ung or directing 


ence, regulation, check, government, 
Also, authority 


superintend, restrict, 


nation “power o1 to manage, 


direct, regulate, govern, 


9 





iminister o . Law Dic- 


nary) 


man- 
The 


are 


“tive 

‘rms 
however, 

be synonymous 
con- 
of the 
Gas & 


possession or 
constructive, 
> 
Rose 
16 


v. Union 


Investigation and Analysis 
of Factual Situations 


the definitions 
judicial interpretations it 


seem simple 
CONCISE 
with de- 
situation in 
not it might 


1 
‘lusion 


a clear and 


some 


to formulate 
measure, 
any factual 


whether or 
within the ex 


To begin with, the factual situation which 


ices the adjuster 
1 
mall 


litigation 


ly 


daily involves a relative 


amount of money so that the expense 


warranted. If litiga 


court 


is seldom 
usually in a where 
without 
1e company, the 


Thus there 


mn ensues it 1s 


lecision is rendered opinion. It 
the decision is adverse to tl 

st of appeal is not justified 
factual 


answer by 


not a great many situations to 
legal re- 


clearly 


ch Wwe 1 get the 


arch Further, some _ decisions 


indicate courts have not grasped 


tl drafters of the policy o1 


e intent of 


the reason why 


able. The 


an exclusion is de 
in Welborn 
Illinois National mpany, 39 
roMOBILE Casrs 452, 106 N. E. 2d 142 
1952), stated that the exclusiot 

with the 

hich the 
is created an absurd 
object of the 


such 
for example, 


court, 


Casualty | 


was in di 
define d 
Since 


ct conflict specifically 
policy covered 


that 


perations W 


result woul 


contract, the court 


} 
exciusion 


+ 


might say that the in 


emselves in the past |! lone a 


ard perpetuating the contusion 


saying “everyone 


the 
weather but 


You have heard 


iks about the ihody does 
anything about it.” 
ipplied to liability policies of casualty insur 
Although the 


out judicial interpretations of the 


For years the Sam 


ance companies complained 


wording 
itfording coverage wher coverage was 


nded. no one the wording. 


evel 
rule of the law ot 


or uncertainty in 


a well-known 

that in 
interpreting contracts, the language of the 
should be 


cases 


contract interpreted most strongly 


10 


who caused the 


The 


drawn up by the insurance company. It is, 


against the party uncer- 


tainty to exist. insurance policy is 


therefore, construed against the insurance 
had the opportunity to 


“Exclu- 


company, since they 
tree from doubt. 


! 
clear and 


make it 


sion clauses are strictly construed against 
the insurer if they are of uncertain import.” 
(Boswell v ympany, 
8 Fir 120 A. 2d 
250.) should not 
should be 
Other 
the 


accomplish 


Travelers Indemnity C 


AND CASUALTY CASES 936, 
Che wording of a policy 

be cumbersome: nevertheless, 1t 
specific enough to express the intent 


businesses are very quick to change 


wording of contracts to better 


their purpose where judicial decisions have 


misconstrued the 


With the 


industry 


intent 


saddle the 
the 


tendency today t 


insurance with more oft eco 


nomic losses of society, the no reason 


why insurance companies 1 be re- 


luctant to chan wording which is out- 


moded ‘ourt decision and new factual 


situations s o longer accomplishes 
the purpose of expressing the company’s in 


¢ 


tent—even though it 1s necessary to spell i 


out in more detail and change the 


more often within the 


that 
has been made the companies. 


wording 


last three vears along thes 


lines 
Whether property falls within or without 
| variations in 


the exclusion depends on the 


It is strictly a fact. 
Tact should be 
tact 
aying the court from one 
tl 


the facts question ot 
obtained as 
the differ 


conclu 


Every possible 


one additional might make 


ence 1n sw 
sion to the other In some oft 
l } 
I 


which follow ave 
detail th: 


and to 


little greatet 
illustrate this 
ot getting every tact. 


following outline for 


| 2 the 
investigation and analvsis of the 
Nature of the Pri 
(1) Real 


>) 


tacts 


yperty 


( Personal 


(a) Complete Exclusive Physical Pos 
session 
(b) Joint Possession or Control 
(c) Control Limited or Extended with 
or Without Possession 
(1) v Agreenient 
Written 
Oral 
1) By Law 
(A) Right to Control 


(B) Relationship of 


B 
(A 


(B) 


Parties 


(iit) By Physical Limitations or Na- 


ture of Property 
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First, determine the nature of the prop- ceiling iot in the care, custod 


rty involved. Is it real or personal property? control of the plaintiff. “They had no 
ind custody of the theatre property as st 


nor did they have any control over it in 
Real Property a 
sense that a person who has personal proj 
her ' js Sa Bee bea 
Where there is re: F ey ’ erty in his possession, such as an autom 


courts have been ry 1 bile, may be said to have control of 
the yroperty 
{ | pel Possession or control of real property 


control 
dicated by an occupation exclusive 


ens 7 ( pilercta 


S Fire AND CASUALTY CASES 644 


211 (Calif., 1955), an 


ubcontrac 


Was a subci ntrac 
and remodeling « 
employees damage 


+ 


by stepping on 1 
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this because the policy designated operations 
as “Boiler Installation or Repair.” To read 
the exclusion the way that the defendant 
would have it would strip the plaintiff of 
a valuable part of the whenever 
he was working on a heating fixture of the 
kind involved. (Compare State Auto Mutual 
Insurance Company v. Connable-Joest, 125 
S. W. 2d 490 (Tenn., 1939), which 
that as usual in policies of this character 


coverage 


states 


general coverage is set forth and then cer- 
tain exclusions, and that there was nothing 

about property “in 
charge of” the insured. Also Maryland 
Casualty Company v. Holmsgaard, 7 Auto 
MOBILE CASES (2d) 1270, 133 N. E. 2d 910 
(11l., 1956).) Where the property damaged 
incidental to the property upon 
which the work is being performed by the 
the exclusion is not applicable. 


ambiguous excluding 


is merely 


insured, 


where the under 
the supervision of the 
element of the 
the property is in the 
control of the 
volving 
property 
tody o1 


However, property is 


insured and is a 


work 


custody or 


necessary involved, 
care, 
insured. The 
property where the 
held to be in the 
control of the insured is 


only case in- 


real whole 
Was care, cuS- 
a Califor- 
nia case. The reasons are obvious and the 
case is V’olf v. Ocean Accident and Guarantee 
Q Fir “ASUALTY 
Volt contracted to build a 
Hoover. The stucco was put’ on 
Volf had to put 
court held 


that defective cement was used and that the 


Corporation, AND ( CASES 
619 (1958). 
house tor 
improperly and it cracked 
exterior The 


on a new stucco 


damage occurred while the house was in 


construction and before accepted, and be 
rore Hoover took possession. Che property 
was, therefore, in the care, custody or con 
trol of the insured within the 


the exclusion. 


meaning of 


Justice Carter dissented 


Personal Property 


From the nature of personal property it 
is possible for the insured to have complete 


possession and control of the property. The 
courts, therefore, are more apt to consider 
the whole property in the care, custody or 
control of the insured 


Complete Exclusive 
Physical Possession 


Where the insured has the whole prop- 
erty physically in his possession with no 
specified limitations, there is usually no 
problem. Although an auto may be owned 
by another not present and used in his busi- 


ness, the driver is “in charge of” the auto. 


12 


(Moffett v. Pennsylvania Manufacturers’ As- 
sociation Casualty Insurance Company, 10 A 
2d 579 (Pa., 1939).) 


Root Motor Company 7% Massachusetts 
Bonding & Insurance Company, 246 N. W 
118 (Minn., 1932), involved an employee of 
a garage driving a customer’s car from the 
customer’s home to the garage. The property 
was held to be in the custody of the garage. 


In Guidici v. Pacific Auto Insurance Com 
pany, 27 AutoMoBILE CAsEs (2d) 326, 179 P 
2d 337 (Calif., 1947), the insured, a garage 
repairshop, had removed a carburetor for 
cleaning. Fire broke out as a result of the 
cleaning process and destroyed the garage 
and the car. The court held that the car 
fell within the exclusion as property “in 
insured. See l’aughan 7 
Home Indemnity Company, 39 AuTOMOBILI 
Cases 116, 71 S. E. 2d 111 (Ga., 1952). See, 
also, Speirs and Company v. Underwriters at 
Lloyd’s London, 191 P. 2d 124 (Calif., 1948). 
A truck, left at a garage to have a trailer 
hitch installed, was destroyed by fire. It 
was held to be within the 


charge of” the 


“control” of the 
garage so as to come within the exclusion. 


In Clark Motor Company v. United Pacifi 
Insurance Company, 18 AuTOMOBILE CASES 
697, 139 P. 2d 570 (Ore., 1943), the insured 
The owner was not 
present. The court held the property to be 
“in charge of” the insured and to be ex 
cluded from coverage. 


While Parry v. Maryland Casualty Com 
pany, 240 N. Y. S. 105 (1930), seems to be 
contrary in result, it is actually not so by 
the reasoning. 
the insured 


Was towing a Car. 


An auto was being towed by 
\n employee of the owner was 
steering the towed auto when it was dam 
held that the stipulated 
tacts were too meager to say that the prop 
erty fell within the exclusion 


aged. Che court 


Autos left at a garage for repair, though 
often left in the street with the key in the 
ignition atter r¢ pairs were completed, were 
“in charge of” the insured within the mean 
ing of the exclusion. (Lyon z 
alty & Surety Company, 2 
(2d) 937, 99 A. 


Aetna Casu 
\UTOMOBILI 
2d 141 (Conn.).) 


CASES 


An auto being used by the 


bailee was 


insured as 
the insured within 
(Wyatt v. Wyatt, 

148, 58 N. W. 


“in charge of” 
the meaning of exclusion. 
3 AUTOMOBILE Cases (2d) 
2d 873. 


An auto left in a garage for repair caught 
fire. The auto was not covered under the 
policy. Coverages B and D were involved. 
(Haenal v. United States Fidelity & Guaranty 
Company, 6 AUTOMOBILE (2d) 1500, 
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International Derrick « 
haum, 9 Firt 
F. 2d 536 


brought by 


Equipment v. Bux 

AND CASUALTY CAsEs 54, 240 
(1957).) An action had 
Derrick Company, which had 
contracted to and metal 
tower and antenna mast for a broadcasting 


been 


procure install a 
when a gin 
defendant, who had contracted 

mast for Derrick Company, 
caused the mast to fall and be 
damaged beyond repair. Derrick Company, 
judgment, 


company, for a loss sustained 
pole of the 

to raise the 
bent and 
instituted an 
against the insurance company 
custody and control” 


following action 
who had a 
exclusion in the 
The court found that Buxbaum had 


“a control in the 


“care, 
policy. 
nature ot a possessory 
handling of the antenna for purpose of erec 
tion” though they had no 
“Defendant 
as to the choice of equipment and its use, 


“proprietary” 
control had exclusive control 
the timing and the various details incident 
to the actual erection of the antenna mast.” 
Che court held that the 
covered under the policy 


damage was not 


S. Birch and Sons Construction Company 
v. United Pacific Insurance Company, 9 Firt 
AND CASUALTY C 613, 324 P. 2d 1073 
(Wash., insured contracted with 
\laska Towing Company to transport 
equipment from Ketchikan, Alaska, to Seattle 
tor a flat Che \laska 
Company rented a Wrangell Lumber Com 


h 
I 


ASES 
1958). The 


heavy 


charge Towing 


pany barge to carry the equipment. 


| 
insured conducted loading operations. ‘] 
Alaska 


to Seattle and tied up in Drummond Light 


Towing Company towed the 


erage Company’s Dumwash River Basin 


It was the insured’s responsibility to unload 
the barge and for that purpose they rented 
gridiron space from Drummond Lighterage 
Company. The insured sent an employee to 
Held: The 


custody o1 
pointed out 


conduct unloading operations 
loss was excluded by he "care, 
aL ‘ourt 


contracts between the 


control” exclusion 


parties de 


responsibility 


| regarding eacl 


rtatio1 Che insured 
barge in connection 


witl unloading operation. Unloading 


encompassed all things incident thereto 
‘The negligent sinking of the barge on the 
gridiron which caused the i 


incident to the 


damage, in ques 
unloading opera- 
contended that 
were not in control of the 
they unload it 
that temporary 
kind of 


templated in the exclusion 


In McLouth 
Machine 


tion, 


Was 


tion.” [The insured had 


they barge be 


cause were only to and, 


further, such specialized 


activity was not the control con 


Steel 
ompany, 8 


Corporation v. Mesta 
FIRE AND CASUALTY 


Care, Custody or Control Exclusions 


Cases 198 116 F 
atiirmed in 8 Fir 
392, 214 F. 2d 608 
subcontractor, damaged a 
hoisting it. The court, held that 
the property did not within the ex 
clusion of the subcontractor’s policy on the 
of the Welborn case, cited above \|- 
though admitting the property 
cally in the control of the subcontractor, it 
said that the 

control of the 


interesting 


Supp. 689 (IIL, 1953), 
AND CASUALTY CASES 
(1954), the insured, a 
machine while 
however, 


come 


basis 


was physi- 


was more in the 
contractor. The 
the opinion is that the 

liability for 
damage to property other than that 
it was installing would be small compared 
to that of 
was engaged in 


property 
general 


part of 
risk for 


court stated “Its 
| 


which 


machinery which it 
handling and lifting.” All 
that kind 
of insurance the subcontractor would want 
and lifting 
The court 
insurance 


damaging 


circumstances indicate was the 


since he specialized in moving 
heavy and expensive equipment 
did not consider whether such 
was available and if so whether it might be 
under a different contract. A different re- 
sult on should now be 


with the addition to the policy of the clause 


such facts reached 


“property as to which the insured for any 


purpose is exercising physical control.” 


Joint Possession or Control 
W here tl e 
trol, has 


proprietar 
proprietary 
t 


having 
1 with 


insured, possessory con 
another having 


held 


joint contre 
control, the courts have 
the property within the exclusio1 
Speier Ayling, 24 AUTOMOBILE ( 
$13, 45 A. 2d 385 (Pa., 1946) 
his wite riding in a car 
Ayling 
\yvling’s negligence the car 


and Speier’s wife 


ASES 
Speier and 
owned by 


Due to 


were 


Spee and driven by 
amaged 
and 
against Ayling, 
and $900 for 


I 


was injured. Speier 
his wife obtained a judgment 
$700 for damages to the cat 
wite Speier carried 

Avling 

her car 

Avling’s policy 


and 


coverage 


excluded liabuilit or damage to 


property “in charge ot” the 


court held that 


the damage 


insured. The 
\yling’s policy did not covet 


because he was driv 


charge of 1t even 
1 


also 


ing and was, thet re, in 
though the ) ler Was present wee 
VJ mroe ¢ unty ) ( 

Odin 


Tennessee 
\UTOMOBILI 
W. 2d 386 (Tenn., 1950). 

Hardware Mutual Casualty Company 7 
Vason-Moore-Tracy, Inc., 7 Fire AND CAsu- 
aLTY Cases 757, 194 F. 2d 173 (1952). In 
that case the insured was in the business of 


mpany 
ompany, 33 


Cases 371, 231 S 


13 





heavy machines. In doing so on a subcontractor build a retaining wall. Afte1 


elevator the elevator fell and was its completion it was inspected and ap- 
The Maintenance ( i proved by the city engineer. In accordance 
elevator | t fall, with the terms of the contract, the insured 
received 90 per cent of the cost of the wall. 

The contrac urther provided that “until 

final acceptance of the work, it shall be it 

custody and under the charge and care ot 
r.” Prior to such final accept- 

ired struck this retaining wall 

bulldozer and damaged it. Held 

had been no final acceptance oO! 

ll in the care, Cus 


Was . | ‘ 


msured i1¢ 


reas¢ mnabl 


ss whe! 


m Mutual 
A. 2d 500 (( 


truck 


Control Limited or Extended 
with or Without Possession 
by Agreement 


plovees 
nstruction ympa equipme! ) any other 


( mipan x I ) Ol ) I n Ianner in 


y CAses 642, 130 F Su i YT i ( done They did have 


e insured, a general contracto righ » observe the drilling operations, 


a contract with the Citv of Mobile the employees when to stop for the purpose 


t a water supply project, had a tir the tormation and could deter- 
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mine when well drilling operations should he damage Che insu 


cease, but that was all This talls far short fense was based on the « 


of exercising such supervision and control s was excluded because 


over the operations so as to place the equip- in possession and, the 


under the control of Edwards and f? the automobile 


ment 1 
ike the workmen his agents and employees.’ 
Was Ii 


Rice Bros. v. Glens uls Indemnity Com 
pany, 3 AUTOMOBILI i 573, 263 P. 

39 (Calif., 1953) : ro had ten o1 

trucks doing a grading job and needed 
two more Chey rally contracted with 
Holloway for the use of two trucks. Hol 
loway was to receive $4.66 per hour pet 
truck. Holloway paid the gas, maintenance, 
drivers and repairs, and Rice supplied tl 


workmen’s compensation insurance on the 


ich it charged back to Holloway 


ance 


damage 


Extent of Control 
May Be Determined by Law 


Right to control. 


yin 


Relationship between the parties. 


itomobil ued th nsu 1 tt a bailmet 


Care, Custody or Control Exclusions 





parties, the property is generally held to be 


within the exclusion 


Varyland Casualty C Holms 
gaard, cited above. The plaintiff left an auto 


maipany 7% 


in the insured’s shop to have a trailer hitch 
During the welding the insured 
negligently caused the auto to be consumed 
by fire. The held that a bailment 
with it the surrender of 
property 


welded on 


court 
carries possession 


and custody of the and includes 


custody and control. 


“Automobile repairmen are bailees of the 


car they are repairing; as such, they not 


only have control and possession of the 


bailed automobile, but they have an exclu 


sive right to possession 


supporting a lien 


for services until paid. (Boswell v. Travelers 


Indemnity Company, cited above.) 


Physical Limitations 
or Nature of Property 


In Cohen & Powell v 
demntty Company, 9 AUTOMOBILE CASES 217, 
16 A. 2d 354 1940), the insured 
sublet part of his garage to a third party for 
storage of a truck. The truck was locked at 
all times and the owner had keys to the ga- 
and could come 


One of the 


Great American In 


(Conn., 


rare and go as he 
trucks 

while it 

since the 


pleased 
insured’s 
third-party’s truck 
held that 
no right to exercise any 


damaged the 
was stored. 


had 


con 


Che court insured 


dominion o1 


trol over the third-party’s truck, it was not 


“in charge ot” the 


insured 

Hooley & Sons v. Zurich Acci 
Liability Insurance Company, 9 Frirr 
ASUALTY CASES 591, 103 So. 2d 449 
(1958), a contractor obtained a contract to 
statute It held that the 
and ornamental urns at the corners of 


Thomas W’ 
dent « 


AND 


dismantle a Was 


base 


Ii base 


t which were damaged were not it 


custody or contro ot tlie COl 


ASSIGNED RISK PLAN: WHAT A 


In New York State the automobile 
assigned risk plan is literally bleeding the 
financially. M1 J 


Dewey Dorsett, general manager of the 


thie care, 


msurance companies 


Association of Casualty and Surety Com 


panies, announced recently that “ 


lic has 


the pub 


been grossly misinformed 


about 
the operations of the 


assl 


gned risk plan 


and it is imperative that the 


Insurance 
industry clear up the mess of misconcep 


tion that exists.” 


It was pointed out that the worst 


offenders under the plan are the so-called 


“clean risks.” Although the 


assigned 


tractor. “Damaged property or premises 
merely incidental or adjacent to the con- 
tracted object upon which work is being 
performed is not within the care, custody 
or control of the insured for purposes of the 
tho he 


might be permittéd access thereto during 


exclusion clause in question, even 


the performance of his contract.” 

Edwards v. Travelers Indemnity Company, 
9 FirE AND CASUALTY CAsEs 73, 300 S. W. 
2d 615 (Tenn., 1957). The insured filled the 
radiator of an independent contractor’s bull- 
dozer with water but failed to close a motor 
block draincock so that the engine became 
overheated and damaged while the insured 
was using the bulldozer to mark out a line 
at the field without the 
permission of the contractor, was 
clearing the land for insured. The bulldozer 
the insured within 


edge of the farm 


who 
was property “used” by 
the exclusionary clause of a personal lia 
bility and the could not 
obtain reimbursement after satisfying the in 
dependent contractor. ‘The court 
guished the Saltzman case, saying that there 


policy, insured 


distin 


the plaintiff had no intention of using, nor 
did he try to use, the plane. He was simply 
inspecting it and carelessly handled certain 
instant case the 


gadgets. However, in the 


plaintiff was using the tractor in the ordi 
word. Nor does 


several meanings 


usual meaning of the 
the fact that 
make its 


nary 
a word has 
presence in a sentence an am 
biguity and, consequently, to be interpreted 


against the insurance company 


In conclusion, when some of the best 


legal minds are 


do not 


confused on the subject, | 
temerity to think that | 
have solved the problem. However, I have 


have the 


humbly submitted an outline which I have 


used in an effort to have an organized ap 
proach to investigating and analyzing a loss 


involving the “care, custody or control” 


[The End] 


exclusion, 


HEADACHE! 


actually 


risk motorists are 


costing im 


surers more than twice the 


amount as 
drivers who obtain their insurance through 
regular channels, the so-called “clean 


risks,” or those who have 


no record ot 
convictions or accidents for three years, 
are causing more problems than those 
with past ac cident and conviction records. 


“Clean risks” insurance that was 


written 
by the stock and mutual casualty insurers 
cost them an average of nine cents more 
on the dollar in liability losses than did 


risks with previous records, 
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Recent Developments in Methods 


of Defending Negligence Suits 


By J. HARRY LaBRUM 


of the Philadelphia bar, 
paper before the Ninth 
Institute for Practicing Law 
vers Vanderbilt University School 
of Law, October 24, 1958. Mr. LaBrum 
the Standing Committee 
m Traffic Court P) of the . 
can Bar Association and Amertcan Co 
‘ge of Trial Lawyers. He is a 


chairman of the ABA Section of Insur 


Vr. LaBrum, 
lelivered | this 


Annual 


is a member of 


gram {meri 


Pormier 


jyence and Compensation 


>imunediate past president 


»f Insurance Couns: 


mare 


i gos WAY 
pre] I tl 


e 
basi 


ndant 


presenta 


¢ 


s¢ 


mstrative evidence, 


Importance 
' | 
method has ‘ 


Mort 


its place 


counsels 


preceded ) 


by 
thorough tl 


habits, 


Investigation ot i¢ 


His work, family and social 


should be caretully checked 
should be 


owned and driven an automobile 


Inquiries 


} 
made as tb how long he has 


whether 


Defending Negligence Suits 


he carries insurance, its nature and amount, 


1 
if possible; whether he had ever been in 
a previous accident; whether he 


defendant, and the court 


volved in 
was plaintiff or 
examined; and 
claim and the 
available. His 


record, if the case was tried, 


if settled, the nature of the 
amount of settlement if 
health, 


prior to the 


especially his vision and his hearing, 


accident should be ascertained 


and if possible the name of his doctor. In 


short, ever possible bit of information 


\ 
about the claimant should be developed so 


that in trial, 


preparation for al and at 
roughly familiar 

laimant’s history 
vitally 

atta 

v the famous 


1 Onsupport case 


with 
vesterday 
arms and 
said | e 
Ihlanth 


with 





If the witness is the kind of a doctor a 


plaintiff goes to see first, before he decides 


what aches and pains he has, defense 
about it prepared 


In Philadelphia, defense counsel who belong 


coun 


sel should know and be 


to our Defense Counsel Association have 


Cal h 
Each 


“testifiers” is 


hands to assist 
this 


the regular 


joined other in per 


torming tunction time One Ol 


used, the lawver 


defending the case makes the facts and that 
doctor’s testimony, including especially any 
damaging admissions on cross-examination, 
othice All in 

collected to 


her and made available to other members 


available to the association 


formation on each doctor its 


get 


that when that doctor goes into his spiel 


next time, counsel is ready for him. In 


least one case, by rorcing al admission 


many plaintiffs in 
docto 


lave particular surgery not one 


prior cases 


testified would absolutely 
had 


it, the association effectively 


this dishonest doctor from the 


scene 


Arousing Emotions and Sympathies 
of Jury 


I am sure that ( no 1 follow 


he tundamental rul hay u liscussed 


with the wt f th so-called 


verdict” doctrine, based on emo 


than logic, defense lawvers must 


re-examine their methods to be 


hat they are doing their job as well as 


and 


me they’re sharp, alert and thoroug] 


doing theirs 


he plaintiffs’ men are 


ubject accident litigation 


s becoming increasin important to the 


and to tl The plaintiffs’ 


attorneys are now boards once 


o the crimin: al By their 


adequate verdicts” argument and 


eir dramati ot demonstrative evi 


dence, plaintiffs’ lawyers and their cases 


are demanding receiving more and morte 


] ublicity in ot newspapers and magazines 


tactics and methods which have beet 


ped defense attornevs miurror the 


and m«¢ 
law yers have 
method 1s 


tens¢ 


11 It has been deve lope 


measure and counterirritant combat the 


new gimmicks and 


techniques, dramatic 


demonstrative evidence which plaintiffs’ law 


vers have devised 


(he dramatic presentations and argu 


ments by plaintiffs’ attorneys are specifically 


designed to arouse the emotions of the jury 


in the particular case and obtain the so 


18 


called 
gimmick 
jury 


adequate verdict Every 


possible is 


“more 
used to impress the 
with those elements which arouse thei 
emotions and sympathies. 
tion of liability is often lost in the 
emphasizing the 
question ot 


The basic ques 
shuffle of 
than the 
lack of it. The 


injuries rather 
negligence Or 
idea is to make the insurance 


pay big without 


new compal 
regard to liability o1 


neglige nce, 


Hig! 


using 


verdicts are coaxed from juries by 


emotional courtroom tactics and in 


demonstrations such 
limbs, ete., to 


troducing inflammatory 


as gory photos, artificial 
nature of the 1 
jury rather than how the accident happened 
I do not, 


all plaintiffs’ cases are 
plaintiffs’ 


emphasize the gruesome 


intend to intimate that 
built-up or that a 
will do 


every Cast 


oft course, 


lawvers whatever seems 


necessary to win In many cases 
there is a real question of liability that has 
to be tried, but more often the 
hability but 


question, as all of 


only 
much.” On 


ques 
tion 1s not “how 
that 


otten a 


you know, there is 


genuine difference 


iIved only by 


of opinion 

can be res¢ trial, and the fact 
that the goes to trial doesn’t mean that 
the plaintiffs’ case is built-up or his demand 


Cast 


exorbitant any more than it means the 


surer’s d 1 is. artificial tT 1 offe 


niggardly 


However, it i ‘ that today man 


qualms OT Conscience abx 


x defraud an insurance 


company and are filing claims and suing 


each other to 


dreamed ot 


things they wouldn't have 


a tew vears 


result, the companies’ claims 


trial simply 

ai 
m and demand 
habilityv and the 


Claims me! 


Human 


and. trial 


being as it 


nature 


lawyers may seem to develop a 
somewhat cynical attitude, which the honest 


How 


man yr sothie 


liawver may resent 


minute the claims 


iwver lets down his guard 


liable a job 


] + 
chen on the defense ide mit 


and lose 


clippe d 


caretul in c , and that caretu 


tude i 


detense counsel] divert 


attenti jurors from the sympat! 


1 . 1 
getters, which are used in almost every case, 


and focus it instead upon the primary issu 


whether the 
hable As I see st. the 


quietly tell the jury 


detendant 
thing t 


the question ot 


exactly what the plat 
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® be alert to meet the argument by some 


th 


Che only real weapon which a defense ana n whic : will a he absurdity 

. ¥ _ ot le hgures iS alWays wise to erase 
attorney can employ effectively, Mr. the plaintiff’s figures at the earliest oppor 
LaBrum says, is objectivity and truth. tunity, write a large zero in their place and 


explain to the jury that since no negligence 


1 
IL 


has been proved tl laintiff is actua 
} } ) 
attorney is trvinge t do. 1 the entitled to recover mything Below the 


make it cleat nat 1 l a tactic and . », defense rite down a8 


: ports ortions ) ti Sstimol ( l 

as ile attorney is attempting portant | f mony of the 
: defense witnesses he blackboard it 
mplish by it he onl al weapor de : pone ee 


a defense attorney can employ elftec 


self explains why laintiff should recover 


bjectivi al truth Lawsuits 


ssionately an »bjectively, 
asl problem of 


f liability squarely 


Defending Negligence Suits 





that to a television set by starting with a 


penny a minute to watch a television show 


and then multiplying by hours, by day, by 
months Chis 


$1,800 pel 


amounts to 
year. With a ten-year lite the 
set is worth $18,000, but say you are willing 
to sell $5,000. Then 


emphasize $5,000 


approximately 


only 
would pay 


such a set tor 
that no 


for a television set any 


one 
more than defend 


claim 


ant should pay plaintiff's exaggerated 
| 


for Explain the us¢ t the 
that the 


the sales 


Ms mjuries 


technique again and emphasize 


jury is to find the facts and leave 


manship out. Then discuss the evidence 


Demonstrative evidence not tending to 
assist the jury in their role as trier 
should be proper 


Out 


s otf tacts 


fought by objections and 


where courts have 


stated that 


appeal necessary 


repeat¢ dly 


“Demonstrative evidence should be ad 


mitted only where it is a real assistance 


and will not likely be given undue weight 
| jury It should not be admitted 
merely to arouse unduly ex 


by the 
feelings as by 
citing antipathy or sympathy 


These bounds, it seems to me, are just 


and proper, and most courts generally apply 
them. For example, in New York in a case 


involving a death action, the court refused 


to admit into evidence show 


ing the 


a photograph 
deceased lying on the ground near 
pail, buddy 


torn clothes and his shoes which had been 


his dinner with his hat, his 
trom him plainly visible, for 


the reason that its probative effect was far 


kn rocked k OSE 


appeal, al 
counsel for the plaintiff submitted 


outweighed by its emotional 


though 
as a reason for its admissibility that it 
showed the position of the body, 


dinner pail had been knocked away by the 


how the 


force of the impact, and so on 


Our task is not to quarrel with the proper 


use of demonstrative evidence, but rather 
and 
It is a double 


many 


to study methods of explaining it 


combatting its improper use. 


edged sword and can in instances be 


used effectively by the defense. This is the 


day of illustrations. The Chinese proverb 


“one picture is worth a_ thousand 


is particularly applicable to the trial 


legligence case The words fade out; 


the picture and effort to 
depict a fact by demonstration within proper 


bounds should be 


retalls, every 


de Tense cCounsé¢ L. 


used by 


Simple Experiments in Courtrooms 


court- 
effective 


Simple experiments made in the 


rooms are in many 


20 


instances very 


Anything that will get the jurors to 
thinking instead of just listening is 
valuable, the author emphasizes. 


For example, in a recent case where it was 
the contention of the plaintiff that the brake 
shoes on an automobile had been placed in 
the braking drum backwards, causing the 
mechanism to improperly operate, the de- 
fense called a mechanic who in the 
of the jury took the 
apart piece by 
it, demonstrating 
insert the brake 


presence 
braking mechanism 
and 


that it was impossible to 


piece then reassembled 
mechanism 
just would not fit 


This simple experiment destroyed the plain 


shoes in the 


backwards because they 


tiff’s case. 

Where instruments or appliances are al- 
leged to have been faulty, it is always wise 
to use them as models in explaining their 
Cau- 
tion must be exercised, however, by careful 
pretrial innumer- 
able where these simple experi 
ments will demonstrate the unreliability of 
the claim. But be 


construction and operation to a jury. 
preparation. There are 
Instances 
sure of your facts and 
vour knowledge of the equipment involved 
before you demonstrate before the jury. 


Models, 


as frequently, 


plats and diagrams are used just 
and perhaps even more effec- 
tively, by the defense as they are by the 
plaintiff. “You 
facts” has long 
counsel. How can 

better advantage 


models, 


physical 
detense 
tacts be pre- 
through 


can’t change the 
been the cry of 
physical 
sented to than 


the use of photographs, plats and 


? railroad and in- 
models and diagrams 
effective use not only to pre 


picture on the 


diagrams Especially in 


dustrial accidents, 
can be put to 
sent a clear question ot 
negligence, but also as something to arouse 
the interest of the Anything that 


will get the jurors to thinking instead of just 


yurors 


listenn g 1s valuable. 


Subpoena of Copies 
of Plaintiff's Income Tax Returns 


One of the most lethal weapons available 


to defense counsel today is the subpoena 
of copies of plaintiff’s income tax returns 
Many people’s returns cannot be reconciled 
to their claims for earnings. This 
because that a man 
still be even if he 
lies, cheats or steals, provided that the vic- 


tim 1s Uncle Sam or an 


loss ot 


today it 


is SO 


seems 


may considered honest 


either insurance 


company 
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Quite often the injured plaintiff who pre 
sents an exaggerated claim has either filed 
a traudulent tax 
In many 


return or no return at all 


cases where we have subpoenaed 


plaintiff’s tax claim 


with- 


copies ot returns, the 


for loss of earnings has been either 


drawn altogether or reduced to conform 


with the tax returns which have been filed 


We 


ous 


have utilized this technique in vari 
plaintiff to 


served 


Ways In notifying the 


appear for his deposition, we have 


him with a subpoena duces tecum to bring 


with him copies of his tax returns. 


have taken his deposi 


In other 
had him 


the amount of 


cases, we 
oath as to 
claimed 


tion and testify under 


which he 


this 


earnings 
| with an 


st and then followed 


production ot 


tor the | 


copies of his 


method iss 


latte: 


SINCE 


Inetimes more 
plaintiff is placed in_ the 
testified 
oath to earnings which are not ‘borne 
this 


you that, 


embarrassing having 


undet 


position of 


by his income tax returns 


point it might be wise to warn 
and 
still an 


defend 


rules 


despite all our discovery new 


} 


techniques, the tria/ of a lawsuit is 
ding lf 
hold 


used to 


adversary procet you, as 


counsel, evidence whicl 
think can be 


he testimony of plaintiff dr his wit- 


ant’s you 
disprove in effective 
fashion 
lf and do sot fe pre 
You may fird 


a dud Paintift’s 


n asle ep 


1 
ness, Ke¢ OoOurs¢ 


thature 


ssuppoens 
al and 
clive 


a Case, thic 
in court appearing 
She 


Case 
accident it was 
support het 
he 


] 


and said she 


But out 


ith 
wit 


pies of her income tax 
preceding the 


retur! 
years accident 
se returns revealed 


1 


come plamti 


Defending Negligence Suits 


was $1,100 This evidence 
not only destroyed plaintiff's claim for dam- 
doubt on 


extent of: het 


In any one veal 


ages but also cast considerable 
her testimony as to the 
injuries. So much so, in fact, that the: case 
settled for 


amount previously offered by the 


was only a fraction of the 


insyrance 
Carrier. 
We encountered a 


within the 


similar exp rience 
past few weeks through the 
subpoena of income tax returns in connec- 
Plaintiff in 
the case was a medical doctor, why claimed 
automobil« 
sustained a concussion, cracked ribs and 
left 
infected and which 
fifth 


limitation of use 


tion with a pretrial deposition 
\ 


t an accident 


a laceration on three fingers of his 


hand which later became 


also severed a tendon in the finger, 
This 
presented a claim for approxi 


$7,500 in 


resulting 


doctor had 


with a 


mately 
About a 
€ x pe nses, 


out-of-pocket expenses 


thousand dollars was for medical 
hire of a 


$6,500, 


and 
about 


rental Ot a Car, 


chaufteur The balance, or 


and surgical fees 


time He 


vas for loss of earnings 


over a short period of produced 


written bills to support his claim of medical 


expenses and a written bill from a car- 


loss 


support his claim tor 


testified as to the 


rental agency to 
\fter he 
of his earnings, he was requested to produce 


his income tax 


ot usc amount 


returns tor 


accident 


copies oft 


{ sev- 


For 
income 


eral years preceding the 


these several year nis reported 
averaged slightl ver $2,000 per year, im 


spite ot he act l our investigation 


showed tl 


extremely large 


suburban residence with a tl car garage 


vhere he housed hi adill Plymouth 


automobiles 


tax 


bills, 
X 


Awards in Personal Injury Cases 
Are Free of Federal Income Taxes 


evidence intro- 
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duced by the plaintiff and thus to decreas 
he amount of one of the principal factors 
of the final award 


determine the size 


which 
award made to the 
federal in 


instruction 


\ request tor an 
effect, that 


plaintiff will not be 


states, any 


subject to 


wed purpose ot this request 1s to 


prevent a jury from adding to an award 


calculated in ac 
dam 
erroneously 


las alre ady been 
with the 

amount which it 
the pla'ntiff will 


taxes 


general measure ol 


ages 


that have to pay 


be lhe ves 

111¢ 
these have 
and the 


nsidered 


instances, attempts 
h little 
irisdiction that have ec 


the 


success, majority 


the 
hz refused evidence 


instruction 


take the time attempt 


decisions o1 reasoning 
: 
but, merely, 
WI 


problem 


Use of Motion Pictures 


Phe ise ot 


also be 


We 


motion pictures cal 


effective as a detense mechanism 
’ 

nvolved in a cas¢ 

vho was driving 

an into the 


mobile rear el 


as loaded with fi 


laintiff claimed that as a result of tl 
he sustained the usual whiplash, 
struck the steering wl | 
i this biow 
t involvement 
involvement w 
cardi 


his 


physician, as well a 


whom he was reterred by 
find no 
Plaintiff 
ntinue his 


rut 


Our cardiologist could 


t heart involvement 
was unable to c 


the accident He 


it he 
alter 


lette1 


duties 
s With a rom his employer 


t } 


; 
] ‘ 
4 because of his many vears 


hey had created a special job { 
watchman and 


about 50 per cent in salary 


janitor at a reduc 
Motion 


nctures of this plaintiff were taken on sey 
liffterent occasions showing him loading 


lriving his truck and unloading 

hereafter, his deposition was 
he testified under oath repeatedly 
the had 
his former duties and 
had ne truck, A 


copy of a letter from his employer support 


it oO occasion since accident 


he performed any of 


it even been inside a coal 


ing this was offered by his counsel and at 


22 


Mr. LaBrum points out that where the 

earning capacity of the plaintiff is 

established, it is wise for the de- 

fense attorney to thoroughly explore 

the type of job held by the plaintiff. 
s 


tached to the hereafter, the 


plaintiff's attor- 


deposition. 


¢ 


adjuster went to see the 


nev, showed him the movies and the case 


was settled advantageously 


Here 


tion 18 


exceedingly careful prepara 


again 
using pictures 


tried last yeat 


necessary to avoid 


backhr« In a Cas¢ 


movies were introduced show- 


that may 


courts, 


plaintiff performing certain acts 


had already testified that she was 
vies showed her doing 
Plaintiff's 


and he 


unable 
these ac li only. 
doctor 

patient 

the 

could determine 

was capable of returning 
a housewife Plain 
testified that « 


following het 


“ee 
normali duties as 


recalled and 
performing 
xperienced was 
tried to d 
verdict of $40,000 


the plaintiff 


even 


l pt tuarial 


Icnis¢ lawyers accept A 


Wainy 


they don’ 


their 
American 


spel he cause 


he basis underlying com 


Ex 


a man 37 vears 


expectancy f 31 vears 


ionets Standard Ordinary 


almost 


ased 


im a lite expectancy ot 


e American is | 
100,000 p 1 | 


Standard Ordinar is based o1 


1,000,000 per hese tables 


are secured trom the mortality experience 


insurance companies and represent 


expectancy ol people who are in 


the types of individuals 


good | 


whom lite 


ealtl 
ompanies would insure 


at standard ery few actuaries can 
: 


testify as to the ] h of the plaintiff at 

the accident, the type 

in which he was engaged and, more impor 
that 


Sometimes cross 


time of of work 


how long a person engaged in 


of work would live. 
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examination of this type seriously damages 


the plaintiff's case 


Where the 


tiff is established, it is wise for the 


earning capacity of the plain 


defense 


attorney to thoroughly explore the type of 


job held by the plaintiff. It might be sea 


sonal, or, because of the nature of his work, 


is €arning power might cease or decrease 


t} +} t 


1 
at an earlier age than tha shown by his 


life expectancy An economist familiar with 


employment and unemployment in particular 
fields might be qualified as an expert and 


furnish § fi which would 


the pr earning capaci 


Claimant guess D\ 


I 


In Pennsylvania, tables showing the pres 


it value of a fixed sum of money if paid 
installments over a fixed period of years 


1 
the expectation rt iit ot an in 


son have been admitted 


aid to the jury calculating 


; 


ot damages fot 


However, the Supreme Court 


] ] t 


inia adopte 
powel 
particul 
a_ lesser 


collat 


illowan 
Particu 
idea 


sum received today 


1 
Value O 
amount 


ould 
u ne 
sum sufficient to ] 


alone i¢ am 


unt 
decrease >. fee Oe 


eCXCessl\y 


d remain 
| laintiff’s decease, 


t } 


* a sorbe 


ry often 


immedi 


iDi¢ 


1@ average Cast 


e scope 


testimor is necessarily limited. He 


Defending Negligence Suits 


As valuable as thorough preparation 
of the liability aspect of a case may be, 
it must be accompanied by an equally 
painstaking research into the ques- 
tion of the plaintiff's medical record. 


{ observed 


however, state what he himselt 
locality, the 


not skid marks 


He may describe the position of 


the automobile s, whether o1 


were present on the highway, damage to 


the vehicles, trafft controls, and also any 


admissions made to him by 1¥ tf the 


parties to the action 
held thi 


It has been 


makes a written report of an 
accident r near the time 


examination 


may 
may 


1 


] + 
nesses recoiection 


within his personal 


police 
S made 


; 
valuable 


voman 


bile accidet 





on which death occurred. What he failed 
to notice was that the attending physician 
death 
that the condition 
death had 


months prior to her death 


stated cate 
which 


only six 


in the certificate also 


gorically caused 


decedent's existed for 


This is a good example of the care which 
should be taken before introducing any docu 
ment into evidence and the advantages that 


can be gained if opposing counsel’s prepa- 


ration has not been thorough 


Records should be very carefully examined 
evidence o1 
have in mind 


before either being put into 
used for cross-examination. I 
an interesting situation which is related by 
New York 
who had just finished 
telling the court and jury that the plaintiff 
had seriously sick for six to seven 
months in the hospital, and had concluded 
with “In fact, he a good day in 
those six or this lawyer 
a hospital record and noted that 


had 


on one ot the 


one Or my friends in In cross 


examining a doctor 


been 


never had 
seven months,” 
picked up 
the nurs¢ thereon “very good” 

He called the doctor's 
statement that the plaintiff 
good day, and the doctor 
what he Confronted 
hospital record, the doctor called 
attention to the fact that he 
had tailed to read the record correctly and 
that the nurse’s 
that the plaintiff had had 


enema on that day 
\ good defense 
make a thorough 


pital 
drug 


stated 
days 

attention to his 
had 


confirmed 


never had a 


had said 
with the 
the lawver’s 
pointed out notation re 


ported a very good 


should 
investigation of the 


and the 
him 


lawyer always 
hos 
record, the nurse’s 
chart. He should 
self with an abstract of the hospital record 
These often r¢ 
pain 
The 


tor the 


notes, 


never content 


records veal whether the 


and anguish claimed actually existed. 


drug charts provide a measuring stick 


pain experienced 


thorough preparation of 


As valuable as 


the lability aspect of a case may be, it must 


be accompanied by an equally painstaking 


research into the question of the plaintiff's 
medical record. This subject, however, is so 
that it 


paper. 


voluminous deserves treatment in a 


separate 


So-Called Medical Experts 


\ll too frequently the defense attorney is 


faced with so-called medical experts who 


permit themselves to be used as accessories 
to personal claims of questionable 
merit. This unholy alliance between some 


plaintiffs’ result 


24 


mjury 


lawyers and some doctors 


in exaggerated claims and padded docto: 


bills. 

Medicine is not an 
honest differences of opinion are to be ex 
However, many of the differences 


exact science, and 
pe cted 
of opinion expressed in the courtroom today 
cannot be classed as an honest 
ment experts Che 
plaintiff testifies that plaintiff is totally dis 
abled for the rest of his life. The defendant’s 
doctor all too often states plaintiff is not 
disabled at all. He could work now if he 
wanted to. He is nothing but a malingeret 


disagree 


between doctor for 


This medical testimony coming from 


partisan experts who need not be particu- 
larly qualified in the field about which they 
express their opinion is confusing to the 
It makes it impossible 


for the jury to determine the medical truth 


court and jury alike. 
or to properly pass upon the questions ot 
and honesty between the medi 
cal contenders. Indeed, the jury may well 
accept the testimony of the expert with the 
cultivated 
than the one with the superior knowledge 
This practitioner into be- 
coming more interested in retaining a good 
doctor. As 
dollat 
the more 
problem 


competency 


more courtroom manner rather 


often leads the 
good 
and the 
picture, 


testifer rather than a 


partisanship, personalities 


sign are injected into the 


contusing and confounding — the 


becomes especially for determination by 


the lay people making up our juries 


Impartial Medical Testimony 


The use of the 
concept 


impartial medical expert 
used to ad 
defendant in 
where plaintiff's counsel is using one of the 
stable of 


employs over and over again in his 


ice & which can be 


vantage by the situations 


medical experts he commonly 
cases 
and whose medical expertness does not, in 
could not, equal his 


tact expertness as a 


witness, to control the testimony of plain 


tiff’s experts and get at the truth 


It has 
the opposition to the 
impartial medical 
plaintiff's counsel. In a 
the Insurance Section of the Pennsylvania 
which the use of the 


that 
appointment of an 
from the 


been our experience most ot 


expert comes 
recent meeting ol! 
Bar Association, at 


impartial medical expert was discussed, it 
was found that the plaintiffs’ attorneys were 
defendants’ at 
Where they 
reduced to 
But the 


present division of opinion is not surprising 


idea while the 


were 1n 


against the 
torneys favor of it 


will be after the idea has been 


practice for a time, no one knows. 


It has been our experience that the poorest, 


least probatiy medical testimony 
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* 
The author warns, in his conclusion, 
that “We defense lawyers should not 
become so saturated with this job 
of properly and vigorously defend- 
ing against questionable claims that 
we begin to fall into the error fre- 
quently attributed to plaintiffs’ coun- 
sel—we must not think we have to 
win every case, at almost any price.” 
. 


from a string of doctors who are continu- 
ously employed by a limited number of 
plaintiffs’ attorneys. I am led to the con- 
clusion that their medical testimony is more 
that of the 


medical 


in need of comparison with 


impartial medical expert than is 


testimony generally. 


New York System 
Che 
ade ypted 
impartial 
resp sibility 


New York 
success the use of 
There the 
doctors 1s 
to a joint committee of the New 
Academy of Medicine and the New 
Medical Society. Panels of 
them in each field 
The stated require- 
panel membership is that the 
doctors be top authorities in their branches 


Supreme Court of has 
with 


medical 


marked 
testimony. 
of selecting the 
delegated 
York 
York 
doc tors are 


of medical specialty. 


County 


selected by 
ment lor 


of medicine and men who have not been 
previously identified particularly with either 
litigation. I under- 
result was 
topnotch 


Specialists 


of personal injury 


side 


stand that a most gratifying 
soliciting the aid of 


fields. 
had refused to participate 


realized in 
their 


who previously 


men in respective 


consented to 
they 


in cases involving litigation 


make their services available when 


could appear as impart al medical witnesses 
impartial wit- 
and 


In assuming the role of an 


ness they testify as medical experts 


not as medicolegal experts. 
Under the New York 
determines the which the impartial 
Che 
those 


system, the court 
cases ill 
medical panel is called upon to serve 
system is designed for use only in 
cases where there is a substantial divergence 
of medical opinion between the parties Ex 
had at 
make 


establishing the 


amination by the impartial may be 


a stage early enough in the case to 


his services effective in 
facilitating a possible 
settlement trial All the 
New York County are pretried shortly after 


is started If the 


medical facts and 


before cases In 


court determines 


the suit 
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it warrants the services 
of an impartial, the case is referred to the 
special panel. One of the members of the 
panel makes an examination, and his report 
on the plaintiff is submitted to the court 
and supplied to all counsel. An adjourned 
pretrial then held and the 
case is discussed again, but this time in the 
light of the report of the independent ex- 
pert. 


that the case befor: 


conference is 


If the case is not disposed of at the pre- 
trial conference, the independent expert may 
be called as a witness at the trial by either 
party or by the court. At the trial the 
jury is informed that the examination 
conducted by this as an impartial 
expert and that he was not paid by any of 
the parties. other halo is 
placed around his head, and he is open to 
full examination and 
any ordinary witness 
the jury that his 
accepted or 
merely by 


was 
de ctor 


However, no 
cross-examination as 


The court 
testimony is not to be 


instructs 


weight 
independence. 
New 
The most re- 
that approxi- 
through the 
Settlements 


given any particular 


reason of his 


Statistics showing the 


York 


cent 


results in 
are rather convincing. 
available 


hgures show 


mately 575 have 
New York referral procedure. 


attributable to the 


cases gone 
medical ex 
made in 
during trial were 


impartial 
aminer’s 


330 


report at pretrial were 


cases. Settlements 
made in another 62 cases, and 68 cases were 


tried to completion 


In Pennsylvania, and I assume in other 


parts of the country as well, the pros and 
impartial medical testi 


mony have been favored subjects of 


cons ot the use Ol 
lebate 


at bar conventions and other gatherings of 


Practically legal periodical 


is published 


lawyers. every 
that contained an 
| 


discussing this subject within 


has article 
the last couple 
aroused both interest 


of years. Its use has 


and criticism 


summer the 
East- 
adopted 


In Philadelphia th 
United District 
ern District of Pennsy 


employing the use of the 


IS past 


States Court for the 


Ivani 


a plan impartial 


medical witness. Meanwhile, the judges in 


state courts are also attempting to work 


ut an acceptable plan which we hope will 


be adopted in the very near tu How- 


ture 


ever, bearing out my statement that plain- 


] 


tiffs’ counsel usually oppose the use of 


plaintiffs’ 


P} iladelphia has asked the 


impartials, one of our largest 
othce in court 
ot appeals for a writ of prohibition 


and | 


begun if the 


against 


the proposed rule, similar 


suppose a 


uit would b 


state courts 


atte mpted to use impartials 
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It is my belief that defense lawyers all 
over the country should look into the opera 
tion of impartial medical and 

its adoption by all federal 


testimony 


state and 


would 
which we are all 
relieving the 
calendars 
reliable 
jury in the medical aspects of a case 


that it 
two objectives in 


It seems to me 
plish 


accom- 


interested—first, in already 
and 


guidance for the 


congested court second, in 


providing more 


he settlement ratio in New York is very 


impressive when one remembers that none 


I a regulat 
they 
difficult 


very 


cases could be settled at 
and that 
core of the most 
which by 


these 
consti- 
and 
nature 


retrial conference 
uted the 
largest cases, 


would 


1 
t 
t 


their 


have taken longer than ordinary 


cases to try 


adopted an impartial 
New York 
expert exami 
borne by the liti- 
and the judge and counsel for both 
opportunity to discuss the 


has also 
It differs from the 
that the cost of the 


and testimony is 


Baltimore 
medical plan. 
plan in 
nation 
gants 
sides have an 
available experts whose names are obtained 
from. the New York, 
the expert is selected on a purely impartial 
otation without 


medical society. In 


basis choice of judge or 


A REPORT TO THE READER 


“It is suggested that the Court may have 
allowed the warranty action because it was 
obvious that the mother did not buy the 
‘cowboy suit’ for herself and that the re- 
tailer, at the time of the sale, therefore had 
knowledge that she making the pur- 
chase for someone else’s benefit 


Was 


“If we apply this reasoning, then the test 
would be whether the parent specifically 
discloses to a retailer that the purchase is 
being made for the benefit of the infant. 


“The ( ourt 
be that in order for the non-buyer consumer 
(the infant) to maintain a warranty action, 
it is necessary for the purchaser (the house- 


cannot conceive the law to 


wife) to disclose to the retailer at the time 
of the purchase of ordinary household food- 
stuffs (or of any goods for that 
that she is not buying the goods for herselt 
but for the benefit of her infant, a member 
of the family, a relative or even a guest who 


matter) 


has been invited to partake of a meal. 


“The 


the only 


suggestion has also been made that 
reason the third party was per- 


26 


counsel, and his services are 
county funds. 


paid for from 


will undoubt- 
edly facilitate the general adoption of some 
such plan, which will benefit all concerned. 


These initial experiments 


Now, in conclusion, I would just add this 
word. We defense lawyers should not be- 
come so saturated with this job of properly 
and vigorously defending against question- 
able claims that we begin to fall into the 
frequently attributed to _ plaintiffs’ 
must not 


error 
counsel—we think we have to 
win every case, at almost any price. 
Remember, we are not just representing 
and their insurance companies 
We are serving the rule of law 
munity by 


defendants 
in the com- 
performing our traditional role 
When 
their immediate physical ability to vindicate 
their feelings by violence for the eventual 
right to an orderly trial at law, they made 
our profession an important and indeed a 
fundamental part of civilized society 


as advocates our ancestors exchanged 


If we remember this, our higher role, we 
shall never stoop to [ 
kind, no matter 
we shall 
honorable 


unfair tactics of any 
what the provocation, and 
always be worthy of the 


title of lawver and 


most 
advocate 


[The End] 


Continued from page 6 


mitted to sue for breach of warranty where 
the goods was purchased by someone else 
was because it was a death action and the 
The 
breach of 
father, as 


Court was emotionally moved thereby. 
Blessington case was strictly a 

The admin- 
istrator, sued for personal injuries and pain 
and suffering during the infant’s lifetime. 
It definitely was not, the Court distinctly 
said, an action under the death statute, At 
any rate, this Court does not subscribe to 
that reasoning, because to do so would 
mean the Court of Appeals prescribed that 
‘death’ would be the determinative 
tactor in deciding whether the 


Warranty action 


alone 


nonbuyer 


consumer may sue for breach of warranty. 


“In allowing the warranty action to stand, 
the implications and unmistakable inferences 
are that the Court did so either on the 
agency theory or upon the third party bene 
ficiary doctrine, by presuming, as Mr. Justice 
Cardozo did in the Ryan that the 


mother either acted as the infant’s ‘agent’, 


case, 


or that she purchased the article for the use 
and benefit of the infant. It ‘does not appear 
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ther mother’s money or child’s money 
tl of making t 
In eithet event, it shouldn’t make 
If it was the child’s money, 
If it 
(which is more probable), 


the 


used 


1 
Wii 


Was tor ie purpose he 


purchase 


any difference 


the agency theory applies. was the 


r’s money 


T 


ap 
then 


tather 


plies 


t} 


hen the third party beneficiary 
lt the 


mother acted 


it father’s money, ‘ 


Was 


as ager 
making a purchas¢ 


t the infant 


l 
matter 
sed’ 


meaning 


party 


} 


ii¢ the 


effect of 
dete mining 
‘wl the 


ho 
the statute)’ 


giving importance 


‘whose money was 


buyer (within the 


and 


1 


l Was 


1 +} 
l tne 2 


( indicates enu 


I 


unsoundness t 


in strict application 


t 


I the strained effort 


It 


the privity 
hurdle the barrie 


Svracuse, 
1952. 1 te 


p. 331) 


‘Me 


in) 
I 111 


tal required 


‘ 1 
Who Was 


At 


the 


2 Great 
1934, 
Was de emic d 
that 
tl 


purchaser 
Pa 


went 


supra, 


oO ¢ 


evidence 


ported 


laser irrespecti 


by e hus 


lived with 


\ 


usbat d 


Kurriss 


670 


Produ 
Drug 


22,226, | 


Watkins C 
CCH 


»)»? 


ct 


q 5 


lla 
1950], 184 F 


to 


met s Si 


plaintiff, w 


I mey 


I1¢ 
trom 


le med 


“Prof. Miller’s que 
1B 


l 


l THAN ATE eC 


1956 


A 


( 


t Great 


tf Mouren 
[CCH Food Drugs 
{ 22,406, 22,469,] 1 N. ¥ 


2d 642, where 


osmetic Law 


2d 884, 154 N. ¥ 


Re p¢ 
ho 
ot 
pell Divis 
\ 2d 767, 
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Again, common-sense justice outranks tech- 
nicality. Whatever method of construction 
is used it seems apparent that the judicial 
concern is primarily with eroding away an 


artificial concept 


“Dissecting the Chysky and Gimenez cases 
that the deeming 
essential warranty 
warranty 


reason for 
element in 


reveals sole 
privity an 
cases is because the 
action is said to be based strictly on con- 


tract. The position is taken that the war 


breach of 


ranty is ex contractu and arises out of a 
contract for the goods 
quently, it is maintained that 
in contractual relationship with the seller 
warranty and the 
extended to 


with the 


sale ot Conse 


only those 
may sue for breach of 
benefit of the 
who are not in 


warranty is not 
those privity 
seller. 

however, that 
a hybrid 
reality 


the matter 1s, 
warranty 
contractually but in 


“The fact of 
the breach of 
It starts out 
emanates from the failure to either perform 


action 1s 


a duty to provide food which is wholesome, 
implied representation 
Thus, it is 
tort and 
contract 


or to carry out an 
that the 
actually 


food is wholesome. 


suis juris, a combined 
contract action—commencing in 
and resulting in tort where the seller has 
violated his obligation and the tacit repre- 
sentation that the food is wholesome. The 
warranty is imposed by law, in the name of 
public health and public policy, and not 
because of any implied-in-fact 
understanding of the parties. Prosser, The 
Implied Warranty of Merchantable Quality, 
27 Minn. L. Rev.; James, Products Lia- 
bility, 34 Tex. L. Rev. 192; Harper & 
James, Law of Torts, Sec. 28.15 et 
34 Ore. L. Rev. 59; 8 Vand. L 
1 Williston, Sales, Sec. 197 


express or 


seq.; 


149; 


Rev. 


“The fact that a warranty is a phase of 
a contractual arrangement mean 
that the warranty must be treated as having 
only contractual significance. ‘In its last 
analysis, the word “contract” indicates the 
source from which the obligation to act is 
derived while the word “tort” is used to 
indicate the wrongful act upon which lia- 
bility is precidated.’ 1 Street, Foundations 
of Legal Liability xxix (1906). 


does not 


“The implied warranty sounds in tort as 
well as in contract (41 Harv. L. Rev. 263; 
29 Yale L. Journal 762; 23 Cal. L. Rev. 621; 
4 Fordham L. Rev. 299; 9 St. John’s Bs 
Rev. 216; Vold, Sales, 476). ‘Whether the 
action be one on warranty or negligence, 
it comes to the same thing. It sounds in 
tort.” Davis v. Williams, 58 Ga. App. 274, 
278, 198 S. E. 357, 360. 
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History of Implied Warranty 


“Historically, there is no justification for 
the notion that privity of contract is essen- 
tial to support an action for breach of an 
implied warranty. Originally the remedy 
for breach of such warranty was an action 
on the case for breach of an assumed duty, 
a tort action in the nature of deceit but in 
which scienter or intent to deceive did not 
have to be alleged. Warranty was viewed 
as a form of misrepresentation and the 
gravamen of the action was the warranty 
and not conscious deception. It was not 
until the development of assumpsit and its 
application to warranty actions that war- 
ranty became contractual in 
character. The first court to allow recovery 
tor breach of implied warranty in a con- 
tract action did so in 1778. Habitual resort 
thereafter to the contract remedy led to this 
misconceived insistence on privity of con- 
tract as a condition of such relief. See 
The Implied Warranty of Mer- 
chantable Quality, 27 Minn. L. Rev. 117 
(1943); Miller, N. Y. State Bar Bulletin, 
Oct. 1952, 330; 29 B. U. L. Rev. 107 (1949); 
Smith & Prosser, Torts 891 (1952): Ford- 
ham L. Rev., Vol. 26, No. 3, Autumn 1957, 
589-593. 


accepted as 


Pre ser, 


“It has been suggested that privity be- 
came a requirement only because the early 
cases happened to satisfy it. 21 Minn. L. 
Rev. 315, 323. Another explanation is that 
assumpsit was more convenient because it 
permitted the addition of common courts 
for money ‘had and received’. 18 Corn 
L. Q. 445, 446. Dean Prosser points out 
that the tort element in warranty furnishes 
argument for extending implied 
warranties from the manufacturer to the 
ultimate consumer, in the absence of any 
privity of contract (27 Minn. L. Rev. 117, 
119) and to hold that a warranty is strictly 
contractual is ‘to speak the language of 
Torts, $93, 2d ed. 1955) 


a strong 


fiction’ (Prosser, 

“Prof. Williston, 
ress of the Law’, 34 
762, says: 


in his article ‘The Prog 
Harv. L. Rev. (1921), 


“*The difficulty in theory, however, which 
most courts that the liability 
of a warrantor is contractual and, therefore, 


seem to feel, 


can only run directly between a purchaser 


and his immediate seller, does not seem 
in many 


impressive. A warranty is in cases 
imposed by law not in accordance with the 
intention of the parties; and in its origin is 
enforced in an action sounding in tort, and 
based on the plaintiff’s reliance on deceitful 
appearances or representations rather than 


on a promise.’ 
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“Vold, Sales, p. 
states: 


8/6, 30 Ti. L. 


Rev. 398, 
“*A warranty obligation is not necessarily 
promissory but may often be independently 
imposed by law where found 
advantageous.’ 

“Prof, his article ‘Un- 
wholesome Food as a Source of Liability’, 
5 Lowa L. Bull. (1919) 86, 96: 


socially 


Perkins states, in 


“If the right is limited to the vendee of 
the unwholesome food it is because of tech 
nicality The peculiar 
imposed upon the dealer of 
a form of insurer’s liability. Be- 
cause tt happened by accident to go under the 
name of implied warranty it has so far been 
limited in favor of the actual buyer , 
(Italics supplied.) 


“The took 


nally when the courts mistakenly considered 


rather than 


responsibility 


reason. 


Tor yds is 


error, therefore, place origi- 
breach of warranty strictly as a contract 
action and held, as the Texas court did in 
1842, in Winterbottom v. Wright, [CCH Food 
Drug Cosmetic Law Reports § 20,401,] 10 
M. & W. 109, that the manufacturer, vendor 
or supplier of a chattel owes a duty of care 
only to the with 
formed the 
of the privity requirement decisions in the 
Gearing |Gearing v. Berkson, 223 Mass. 257, 
111 N. E. 785, L. R. A. 1916D, 1006], 
Chysky and Gimenez cases, supra. But con 
that 88 later the same 
held, in Brown Cracker Candy Co 
v. Jensen, Tex. Civ. App. 1930, 32 S. W. 2d 
2s Rev. 620, that where plaintiff 


person Or persons whom 


he contracts. ‘This case basis 


sider lexas 


court 


years 


2245.9 Tex. Lh 
vas poisoned by eating impure candy pur- 
chased from a retailer, the manufacturer was 
liable on three grounds—negligence, implied 
The privity 


both 


Warranty or muisrepresentation 


barrier Was removed Irom Warranty 


and negligence. 

“And recently, in Rogers v. Tont Home 
Permanent Co., 1958, [CCH Food Drug 
Cosmetic Law Reports { 22,471, 22,474, 
22,537,] 167 Ohio St. 244, 147 N. E. 2d 612, 
the court held that it was a mistaken notion 
that the term ‘warranty’ implies a contrac 
This idea, the court 
foundation, 
breach of 


tual relationship only. 
stated, without 


for originally an 


was historical 


action for Wal 


ranty was but an expansion of trespass on 


the case to include deceit, a remedy sound 


tort and requiring no privity. 


“In Hertzler v. Manshum, |CCH Product 
Liability Cases 851,] 228 Mich. 416, 423, 
200 N. W. 155, 157, the court held: ‘The 
implied warranty, so called, reaching from 
the manufacturer of foodstuffs to the ulti- 
mate purchaser for immediate consumption 


ing In 


Report to the Reader 


is in the nature of a representation that the 
highest degree of care has been exercised, 
and a breach of such duty inflicting personal 


injury is a nature of a tort 


wrong in the 


“Our Court of Appeals has recognized 
the hybrid character of the breach of war- 
ranty action, for it said, in Greco v. S. S. 
Kresge Co., 1938, [CCH Product Liability 
Cases 927,] 277 N. Y. 26, 12 N. E. 2d 557, 
561,115 A. L. R. 1020: 


“The duty rested on the defendant (retail 
dealer) to its peril, that the food 
was fit for consumption and it is 
based on health 
breach is a 


see, at 
human 
considerations of public 
and public policy . . . the 
wrongful act, 


nature, a tort.’ 


a detault, and, in its essential 


“And in Blessington v. McCrory Stores 
Corp., 1953, 305 N. Y. 140, 111 N. E. 2d 421, 


$23, 37 A. L. R. 2d 698, the court said: 


““While an action for breach of a statu- 
torily implied warranty of fitness may involve, 
incidentally, some showing of negligence, 
the contract breached is not merely one to 
use due care, but is a separate (implied) 
: that the goods are fit 


sold 


contract of guaranty 
tor the 


and bought.’ 


purpose for which they are 


“In a breach of implied warranty action, 


the elements of a warranty by representa- 
a practical world 
magic in the 


tion are present, and in 
there should be no 


of privity of 


esoterics 


contract Che principle im- 


posing liability for damages sustained by 


this false representation is essentially a part 


ot the doctrine of torts 42 Harv. L. Rev. 


$15-417. 
“*The 
Che 


breach of an 


privity doctrine is unsatisfactory. 


limitation of the right to recover for 


implied warranty, in the sale 


ot food and drink for 
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o those in privity with the 


human consumption, 
S¢ lle E.: 39 based 
and 
conception of 


more on technicality than on reason 
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overlooks the fundamental 


liability under the early law 


for human 


when food sold 


consumption occupied a pre 
over other 


terred position goods, the dealer 


therein being mad 
product. See 23 Cal. L 


oN. ¥. Univ. 1 


L. Rev. (1935), 


absolute insurer of 

Rev. (1935), 
(1932), 366; 30 
Vold, Sales, 
476. Such warranties had their inception 
health of the 
trom the 


Rey 


398; and 


in a desire to protect the 
people. They emanated 


positive 
food 
came to be 
known as implied warranties merely from 


duty imposed upon dealers in and 


drink by penal statutes, and 


for which 
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such dealers were answerable in tort if they 
violated this duty.’ Melick, Sale of Food 


and Drink, p. 94. 


Breach of Warranty Implied in Fact 
“The 


irom a 


breach of warranty of fitness stems 
generally implied in 


The 


deceit 


representation 
than a 
smacks more of 


breach, 
therefore, and tort 
than it does of contract, despite the fact that 
it developed after assumpsit was accepted 


fact, rather promise 


as the appropriate form of action for all 


breaches of warranty If so, the warranty 


of fitness may be characterized as a ‘war 


ranty of law’. If the courts, through mis 


generally consider the 
implied warranty as contractual rather than 
would be 


into account the 


take or otherwise, 


representational in character, it 


fatuous not to take preva 
it should 


implied warranty 


lence of that assumption. Even so, 


not be forgotten that the 
large invention of law, irre- 


Is in part al 


spective of what is actually promised or 
represented by implication in the particular 
moral of this analysis is not so 
should feel obliged to 


of an implied warranty 


Cast Che 


much that a court 


consider the breach 
merchantability a tort as that 
feel obliged by 


to consider it an 


of fitness o1 
it should not and his 
breach of 
with the normal consequences and 


Results 


logic 
tory unalloyed 
contract, 
limitations of such an approacl 
desirable can fre- 
tort 
representation o1 
law) or on a tort-contract 


should not be inhibited in 


the court may believe 
founded on the 
(whether breach of actual 
duty raised by 
hybrid, and it 


those 


quently be theory 


results by false notions of 
other 


Dickinson, 


reaching 
le gal 
sumptions 
and the 


history or by inappropriate as 
Products Liability 


42-44 


Food Consumer, Pgs. 


after all 


liability 


little differ 
upon at 
implied warranty and a positive duty based 
Both 


and the same facts 


“*There seems to be 


ence between a based 


upon public policy operate irrespec 


tive of negligence, will 


support either. Peculiar as it may seem, 


however, the courts require privity for re 
resting on the theory ot 
those 

his distinction 1s 


361 ). 364 


covery im Cases 


warranty but not in resting on the 
theory of tort lability 


questionable.” 7 Cal. L. Rev 


“There is no earthly reason why the 
pernicious lite ot the 


(Miller, 


warranty 


privity requirement 


supra, p. 315) persists insofar as 
actions are concerned when as fat 
back as 1916 it had been removed from the 
(MacPherson v. Buick 
Product Liability 


Cosmetic 


action 
{CCH 
Food 


negligence 
Motor Co., 
G27. CCH 


Cases 


Drug Law Re 
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ports § 20,401,] 217 N. Y. 382, 111 N. E. 
1050, L. R. A. 1916F, 696), other than the 
statement in the Chysky and Gimenez cases 
that breach of warranty rests strictly upon 
privity 


contract and therefore is an essential. 


Tort-Contract Warranty Actions 
“The 


tion 


hybrid tort-contract 


simultaneously 


Warranty ac- 
with the pure 
negligence action in products liability cases. 
Both the negligence and warranty 
ire for personal injuries resulting from the 
breach or default in the 
luty or the failure 
representation 


arises 


actions 


performance of a 
to live up to an implied 
The only distinction is that 


the negligence action requires proof of 


failure to use due care, whereas breach of 


(without negligence) 


for the fitness of the product 


warranty is liability 


“The measure of damages in breach of 


warranty actions is exactly the same as 
negligence If the 


strued strictly on 


Warranty action ts con 


contract (so that privity 


is an essential), it 1s indeed strange 
the measure of 
trom that 


contract 


damages differs so v: 


which is awarded in 
This 


certainly trouble the purists for an explanation 


breacl of 


actions differential should 


“Furthermore, although negligence plays 
no part in a 
contributory 


breach of warranty action, 


j 


negligence may be asserted as 


a detense to the breach of warranty action 
(Fredendall v. Abraham & Straus, 279 N.Y. 
146, 18 N. E. 2d 11 . Cordell v. Macon 
a Bottling Co., App. 117, 192 


228; Ward Baking Co., Suy 


C oca-( 56 Ga. 
S. Terna\ 
167 N. Y. S. 562) 


Rule in Other States 


“And so a 
Escola v. ( 
[CCH 
1053,] 24 Cal. 2d 
"Tt as 


California court aptly 

ola Bottling Ci 
Product Liability Cases 
453, 150 P. 2d 436, 441 
make 


basis of recovery and impose what 


marked in oca-( 


rT Fresno, 
needlessly circuitous to negli- 
gence the 
without negligence. It 
public policy demands that 


is in reality lability 
a manufacturer 
their 


negligence there is no reason 


of goods be responsible for quality 
regardless or 


not to fix that responsibility 


“In Greenwood v. John R 
Ill, App. 371, an 
Court granted recovery in 
brought by the 
restaurant 


openly.’ 
Thompson ( 
\ppellate 


an action on the 


Mlinois 
case administrator of a 
patron mortally 


fective food 


injured by de- 
served by the defendant. The 
court said: ‘Where an action on the case is 


brought for breach of warranty, the grava- 
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men of the action is not fraud and deceit 
but merely lies in the wrongful act of the 
defendant in making a false warranty , 
Similar cases appear in several other states. 
See Schuler v. Union News Co., 295 Mass 
iN E. 2d 465, 466: Burgess 7 
Sanitary Meat Market, 121 W. Va. 605, 611, 
5 S. E. 2d 785, 787, 6 S. E. 2d 254; Lovich 
v. Salvation Army, Inc., [CCH Food Drug 
(‘Cosmetic Law Reports § 59,005, 85,103,] 81 
Ohio App. 317, 75 N. E. 2d 459 

‘In Flessher v. Carstens 
Wash. 48, 160 P. 14, 15, 
retailer in tort 


juries caused by 


350, 353, 


Packing Co., 93 
the plaintiff sued a 
for negligence based on in- 
infit beef purchased from 
The Supreme Court of Wash 
ington held that despite his failure to show 


the defendant 


actual negligence the plaintiff was entitled 
t breach of implied 
‘created by 


independent of the con 


oO recover in tort for 


warranty, the obligation being 


implication of law 
tract’. rest on ‘the 


Liability was said to 


social justice’. The court also 
‘Whether the 


Varrantyv or ot 
thing. It sounds in tort.’ 


demands of 


said: action be called one on 


negligence it comes to the 


sale 


‘It makes absolutely no sense whatsoever, 


erefore, to draw the fictional distinction 


of removing the privity barrier in the neg 


ligence action so that the non-purchaser 
manufacturer as well 


but not tor 


consumer sue the 


t} 
{ 


may 


negligence, 


ie retailer for 
1 
I 


reach of warranty, because of the errone 


that the action is 


based strictly on contract. 


us assumption Warranty 


‘Let us now to defendant's conten 
that the 


1¢ diate 


turn 
extends to the im 
that in 


benefit of the wat 


Warranty 
and order tot 
to obtain the 


ranty right, it 1s 


buyer only 


e intant 


necessa®ry to secure 


statutory amendment to Sec. 96 of the Per 


sonal Prope rtv Law 


} 


he action provides that there is at 


1 warranty and fitness, 


subd. 1 


“"Where the 


makes 


is to quality 


buyer, expressly or by im 
known to the seller the 
goods are 
appears that the 
skill or 


(whether he be the grower or manutacturer 


particular purpose for which the 


required, and it buyer 


relies on the seller’s judgment 


not), there is an implied warranty 
' 


he goods shall be reasonably fit tor 


1 4 
re is absolutely no need for 


lative change because it never could 


been the intention of the legislature to de 
prive an infant of the warranty right simply 


goods 
g , 


because the mother purchased the 
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fit for such pur- 
pose’ means that the goods are fit ‘for the 
purpose for which they are sold and bought’ 
(Blessington case). And in Holt v. Mann, 
294 Mass. 21, 200 N. E. 403, 405, the court 
held that the which 
a housewtle 
human 


“The words ‘reasonably 


purpose for 
foodstuffs 
meals’ and 
that the 
ot do- 


ordinary 
purchases is—tor 
‘domestic 
table use ‘A 
[food] is required for the 
and that 

made known to the 
finding that one who 
meal in a restaurant intends to eat it’ 
(Smith v. Gerrish, 256 Mass. 183, 152 N. E. 
318); ‘and a further finding in each instance 
that the 


consump tion— 
household finding 

purpose 
such 


mestic meals, 


impliedly 


purpose 1s 
dealer, is as 


easy as a orders a 


intention of the buyer is made 


known to the seller’ (Ward v. Great A. & P 
Co., 231 Mass. 90, 120 N. E. 225,5 A. L. 
242; Rinaldi v. Mohican Co., 225 N. Y. 
121 N. E. 471) 


“Ordinary ‘household table use’ and ‘do 


mestic meals’ contemplates consumption by 


the non-buyer consumer, whether he be 


an infant, husband, or even a friend or 


relative who has been invited as a guest to 


pal take of a meal 


“The law looks natural and neces 


1 


sary result of the breach of warranty rea- 


sonably within the contemplation of the 


made and war 
Kresge a 
Ryan v. Progresstve Stores Co 


supra. ‘We think that the mere purchase by 


parties when the sale was 


ranty given’, Gr B.3. 3 
supra, and 
from a retail dealer in foods of 
ordinarily 


does by wnplication 


a customer 
human con 
make known 
for which the 
Such a 


an article used for 
sumption 
to. the 


irticle 1s 


vendor the purpose 


required transaction 


standing by itself permits no contrary in- 


(Greco v. S. S. Kresge ¢ 


ferences’ 


(Italics supplied.) 


supra ) 


“Reasonable Expectation’’ Theory 


‘Because it is plainly manifest and 


glaringly apparent, the court can well 


cognizance of the 


very 


take judicial following, 
4 ' 


in line with the rule of ‘reasonable expec 


tation and contemplation’ a child is not 
expected to buy its own id and be its own 


makes 


1S expected that she is 


food supplier; wl a housewtfe 
purchases, 

table con 

use lil clude Ss 

ly expected to partake ot 


e Toor the t 


th rd Is expected to 
be just as w and fit for human 


consumption purchaser con 


(infant) hould be for the 


housewife who purchased it 


sumer 
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In Blackstone v 
aa o Gt. Zs. 279, W i. 
Holmes said: 

“*When logic and the policy of a 
conflict with fiction due to historical tradi- 
tion, the fiction must give way.’ 

“And in Allen v. Allen, 246 71, 
159 N. E. 656, 660, the court that 
courts are now inclined ‘to look at the sub- 
stance of rights rather than blindly 
to fictions’. 


Miller, 188 U. S. 189, 206, 
Ed. 439, Justice 


state 


Mm. 2s 


said 


adhere 


“The intention of the legislature was dis- 
cussed in the thoroughly illuminating, edu- 
cational and convincing decision by a Cali- 
fornia court 1735 West's 
Ann. Civil Code, is absolutely identical with 
our Sec. 96, Personal Property Law, Sub. 
1), in Klewn Duchess Sandwich Co., 1939, 
{CCH Product Liability Cases 962,] 14 Cal. 
2d 272, 93 P. 2d 799, 804. The husband 

purchaser of the food 
the injured wife. The privity 
double-barreled one, was there 
for the first time, and handled 
mirably. The first question raised was ‘Has 
the non-buyer consumer the right to sue the 
warranty ?’ 


(where their Sec. 


was the eaten by 
question, a 
pre sented 


most ad- 


retailer for breach of The sec- 
ond question was ‘May the non-buyer con- 
sumer sue the manufacturer as well as the 


retailer for breach of warranty instead of 


negligence E 

“The 
the implied warranty created by the statute 
contemplates the [ warranty 
running only from an immediate seller to an 
immediate buyer, and that therefore the 
wife, who was not the purchaser, did not 
have the privity of contract with the re- 
tailer; furthermore, that her husband, the 
purchaser, did not have privity of contract 
with the defendant manufacturer. Coin- 
cidentally, the court discussed the right of 


recover for warranty 


defendant contended (as here) that 


existence Ol a 


an infant to where 
the parent makes a food purchase and also 
elaborated the intention of the 


lature 


upon legis 


In adopting the statute here concerned 
Uniform Sales Act (Sec 
1735, Civil Code), it was the clear intent of 
the legislature that, with food- 
stuffs, the implied warranty provision there- 


part of the 


ds a 
respect to 


in contained should inure to the benefit of 
any ultimate purchaser or consumer of food; 
that it intended that a strict 
“privity of contract” would be essential for 


and was not 


the bringing of an action by such ultimate 

consumer for an asserted breach of the 

implied warranty 
“*Although 


on the 
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authorities to the contrary 


conclusion here reached have im- 


posed a strict privity of contract on a pur- 
chaser or consumer of assertedly unwhole- 
some food as an essential requisite for the 
bringing of an action on the implied war- 
ranty theory, nevertheless, the rulings made 
in the authorities herein cited are based on 
sound principles,—affording as they do an 
adequate remedy for injuries which may 
result from the eating of unwholesome food 
by an ultimate consumer who, under modern 
conditions, almost of necessity, 
must purchase many items of food prepared 
in original packages by the manufacturer 
and intended for the consuming public, al- 
though marketed through an intermediate 
dealer. 


economic 


“*The second contention made by the re- 
spondent Duchess Sandwich Company,— 
that recovery was precluded by the plaintiff 
wife was not the “buyer” 
within the meaning of the statute and that, 
consequently, there was no “privity of con- 
tract” between the 


because she 


“seller” and the wife— 
in effect, has been answered by the ruling 
hereinbefore made. However, on analyzing 
the question,—in the light of the construc- 
tion placed upon the statute by the respondent 
sandwich company—it is evident that, should 
such contention be upheld, the result would 
be that should a father or a mother of an 
infant child purchase from a grocer a bottle 
ot unwholesome milk, or other deleterious 
food, for consumption by the child and, 
ensuing from its consumption thereof, the 
child become ill—no damages therefor by 
reason of a breach of an implied warranty 
would be recoverable. It would 
probable that, in adopting the act, the 
legislature intended or even contem 
plated that such a construction would or could 
be placed upon the language of the section 
referred to herein.’ (Italics supplied.) 


seem i1m- 


ever 


In Illinois, where the statute is exactly 


the same as in New York, the privity ques- 


time di- 
Welter vw. 
App. 305, 
held, in a 62 
page when the 
(father) milk, the 
knew that the milk would be consumed not 


tion presented for the first 
rectly to a court of review in 
Bowman Dairy Co., 1943, 318 Ill. 
47 N. E. 2d 739. The court 
opinion, that 
bought the 


Was 


purchas’ 
defendant 


only by the purchaser but also by his family 
Therefore, the ‘implied warranty that milk 


was fit for human consumption extended 
[the plaintiff] 


was not the purchaser’. 


to infant although she 


“The defendant contended that the war- 
ranty extended only to the purchaser and 
not to the infant, and cited, as authorities, 


Chysky v Willow 
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Drake, supra; Bourcheix v 





Brook, supra; Colonna v 
166 Va. 314, 186 S. E. 94; Gearing v. Berk- 
son, 223 Mass. 257, 111 N. E. 785, L. R. A. 
1916D, 1006; Schlosser v. Goldberg, 123 
N. J. L. 470, 9 A. 2d 699. The court 
ported plaintiff's theory ‘that defendant's 
implied warranty that the milk was fit for 
human [the 
[purchaser’s 
reasonably be expected 
would con 


Rosedale Dairy Co., 


sup- 


consumption is available to 
infant], a member of the 
tamily], who might 
to be one of the 


sume the milk’ 


“The result attained here 
virtually all 


persons who 


has been achieved 


over the country by judicial 
construction and interpretation, rather than 


by legislative action, as exemplified by the 


“In Glanzer 


Che defendants held themselves out to 


the public as skilled and careful in their 


calling. 
had been 


their certifi- 


knew that the beans 
sold, and that on the faith of 


cate payment would be made. 


“*They 


“Tn such 
the task of was the assumption 
of the duty to weigh carefully for the ben- 
efit of all 
erned.’ 


circumstances, assumption of 


weighing 
whose conduct was to be 


gov- 


“And now Justice Cardozo advances his 
third 
ideally 


food 


reasoning for the extension of the 


party beneficiary rule, which is so 
fitted to the 

drugs because ot tl 
that the tood 


human 


sale of household and 


ie ‘duty imposed by law’ 
purchased should be fit for 


consumption by all who partake ot 


it regardless of who pays for i 


“"We do not 


terms ot contract or privity 


need to state the duty 


Growing out 


a contract, it has nonetheless an origin not 


excluswely contractual. Given the contract 


and the relation, the duty is imposed by 


‘There is nothing new here in principle 


li there is novelty it is in the instance 


only. One who follows a common calling 


come under a duty to another whom 


third party 
payment 


may 
though a 
make the 


he serves, may give 


the order o1 


‘The line of separation between these 


liabilities is difficult to 
that 


‘ 
diverse draw. It 


does not lose for reason its corres 
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other 
statute as 


decisions in California, Illinois and 


states having exactly the 


New York. 


same 


Cardozo on Third-Party Beneficiaries 
“Justice Cardozo’s decision in Glanzer 

Shepard, 1922, 233 N. Y. 236, 135 N. E 

oo Pe ha Re Se a living testa- 

ment to the appropriateness and applicability 


stands as 


of the third party beneficiary rule in breach 
ot warranty actions, particularly since pub- 
lic health is involved 
of the 


It is absolute proof 


advisability of discarding the privity 


doctrine in the interest of justice as well as 


reason Let us apply the decision to the 


tacts in this case 


“In the case at bar 


“(The held itself out of the 
1 


public as one who sells food fit for 


defendant 
human 
consumption ). 


“(They knew or are presumed to know 


that a housewife makes the usual household 
food purchases for the benefit of members 


of her tamily and not just for herself). 


“(Duty to sell fit foo 
“(For the benefit 


the purchased food) 


par take of 


p mdence witl aliti il has re lations 


not capable into inflexible 
mpartments. TI old and and shrink 


“We ste 


eretore, in 


obligation, 


terms, contract merely, 


but of duty. Other forms ot 


Statement are 
They involve, at most, a cl 


f emphasis We may | re, il 


a phi or an ( t the rule in 


1 
possible ange 


1 
ve please, 


Lawrence 72 | 268, as amplified 
recently in we z ansom 224 N. Y. 
233, 120 N 


nx our gaz 


1187 lf we 


stress the element 


the defendants’ pre embracing 


rendition of rvi vhich, thoug! 


dered and ir To. by oO , Was either 


wholly o 


mother 
(Italics 


‘It is significant t actually 


overcomes the privity problem by 


using 


the ‘duty imposed by law’ as a means of 


adopting the third party beneficiary rule so 
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that the defendant’s promise to do some- 
thing ‘though paid for by one’, extends to 
‘the benefit of another’. There is no valid 
reason why the principle expounded here is 
not suitable and 
Varranty cases. 


adaptable to breach of 


Benefit of Members of Family 


“Adoption of the third party beneficiary rule 
has been frequently urged or its application 
favorably commented on especially in trans- 
actions made for the benefit of members of 
the family. See 33 Col. L. Rev. 868; 1 Duke 
Univ., L. and Contemp. Problems, Sch. of 
L. 1; 4 Fordham L. Rev. 295; 42 Harv. L. 
Rev. 414; 30 Ill. L. Rev. 398; 5 
Bull. 86; 29 Mich. L. Rev. 906; 9 N. Y. 
Rev. 366; 4 St. John’s L. Rev. 80; 
John’s L. Rev. 216; 27 Yale L. J. 
23 Cal. L. Rev. 621; Vold, Sales, 476 


lowa L. 


Univ. L. 
9 St 
1068 : 


Benefit of Ultimate Consumer 


“The third party 
applied in Ward Baking Co. 7 
Ohio App. 475, 161 N. E. 557, 
the court held that the 
the groceryman and the 


benefiiary rule was 
Se 


Trizzino, 27 
559, where 
‘contract between 
Ward Baking 
pany to all intents and purposes was a con 
tract entered into for the benefit of a third 
party, to wit, the ultimate consumer’. In 
Davis v. Van Camp Packing Co., [CCH 
Product Liability C 836,]| 189 Iowa 
775, 176 N. W. 382, 17 A. L. R. 649 and 
Anderson v. Tyler, 223 Towa 1033, 274 N. W. 
48, 50, the court held that ‘the implied 
warranty that such products were fit for use 
runs with the sale, and to the public, for the 
hencfit of the consumer, rather than to the 
wholesaler or retailer, and that the question 


Com- 


ases 


sales was not con 
trolling’. To like effect see Klein v. Duchess 
Co., [CCH Product Liability Cases 962,] 
14 Cal. 2d 272, 93 P. 2d 799; Curtiss Candy 
Co. v. Johnson, 163 Miss. 426, 141 So. 762; 
Vock v. Coca-Cola Bottling Works of Pitts 
burgh, 102 Pa. Super. 515, 156 A. 537; 
Coca-Cola 


Bottling Co. of Chi 
cago, [CCH Product 
CCH Food Drug 


Liability 
Cosmetic 
9 22.315,) .332 Th. App. 117, 
162; Watson v. Augusta Brewing Co., 
ii aes, doe 1 is RR: A. N.S... F876. 
“In Ketterer v. Armour & Co., D. C., 200 
F. 322, adopted in Davis v. lan Camp, supra, 
and Klein v. Duchess, supra [14 Cal. 2d 272, 
93 P. 2d 804], the court said: 
eT 
of unwholesome food ought not to be made 


privity of contract in 


Patargis v 
Cases 36, 
Law Reports 
74 N. E. 2d 
124 Ga. 


remedies of an injured consumer 


to depend “upon the intricacies of the law of 
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sales,’ and the warranty of the manufac- 
turer to such consumer should not be made 
to rest solely on “privity” of contract. 


“*Although the cases differ in their rea- 

soning, all agree that there is a liability in 
such cases (sale of foodstuffs) irrespective 
of any privity of contract in the sense of 
immediate contract between the parties . 
a manufacturer of food products under mod 
ern conditions impliedly warrants his goods 
when dispensed in originial packages, and 
that such warranty is available to all who 
may be damaged by reason of their use in 
the legitimate channels of trade.’ 


“The third party beneficiary doctrine was 
approved in the Klein v. Duchess case, citing 
Dryden v. Continental Baking Co., 11 Cal. 
2d 33, 77 P. 2d 833, where the husband 
bought the bread, the court saying: 

‘In answer to [defendant’s] contention 


should have been 
allowed on the implied warranty theory be- 


that no recovery 
cause there was lack of privity of contract, 
the court that, assuming that 
privity is an element of such an 
action, it might well be urged that the wite 
a third party beneficiary of the 
(Italics supplied.) 


observed 
essential 


Was 


contract.’ 


“The 


Klein case continues 


“*The warranty as to the fitness of food 
stuffs intended for human consumption was 
not intended to be solely for the benefit ot 
the immediate but was intended to 
be for the benefit of the ultimate consumer, 
the existence of privity of contract not 
being essential in an action brought by such 
consumer on the warranty theory. T 


“buyer,” 


o allow 
a recovery by such third person, who may 
have consumed unwholesome food purchased 
by another, would not 


impose a greater 


burden on the manufacturer or on the im- 
food 


thus imposed if the original purchaser had 


mediate seller of the than would be 
been injured by reason of the consumption 


thereof—since the warranty extended to 
every consumer is that the food is fit for the 
purpose for which it was intended, namely, 


for human consumption.’ (Italics supplied.) 


Gimenez Doctrine a Roadblock 


“The biggest roadblock to the actual use 
in New York of the third party beneficiary 
rule (by its name) in breach of warranty 
due to the that the 


Gimenes case (1934), supra, is authority for 


cases, has been claim 
the proposition that the third party bene- 
ficiary doctrine is not applicable in breach 


of warranty cases. And so the courts have 
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continually refused to employ the rule as a 
means of circumventing the strict 
doctrine of the Chysky case (1923), supra, 
the court said [264 N. Y. 390, 191 


29]: ° the courts have never 


privity 


be Cause 
N. E 
gone so far as to recognize warranties for 


the benefit of third persons.’ 


But, 
sentence, 


this statement 
preceding the above 
we do find the 


“"We do not 
third 
be invoked t 


“True the court made 
immediately 


following 


that a 
might 
husband a Cause Ol 


overlook the fact 


sort of beneficiary rule 


party 
Live il 
min contract Lhe 


tention is that . 


answer to that con 


“In face of the admission that the third 


party beneficiary rule may be applicable, 


should the answer given continue to act as 
tl hamstring the 


appro 


and 
courts trom adopting the rul he 


ie authority to deter 


priate Case 


‘In sustaining tl n argument that 
‘when the ] 
right 


Wite 1S haser, the 


ranty vests in and not 


usband, and therefor« husband has no 


of action for breach of warranty’, the 


1 [264 N. Y. 390, 191 N. 1 


‘In Gearing supra | 
Mass. 257, 111 N 785, X. A. 1916 
1006], the court 
tion To! breacl ( 
tractual relations, 
Warranty except to 
sale Is made Che 


court in Chysky v. Drak 


Product Liability Cases 850, | 


Y. 468, 139 N 
held in 


finding that there 


I: 576, 

which substance 

express or implied 
pr I pil l, 

evidence Or ¢€ 

for without 


Warranty 


Ramifications of Privity Rule 


‘For a dynamic critical a1 
Gearing, Gunene k 
Vol. 21 N ( 

Prot Lambert, Jr. (who suc 
Dean Pound of Harvard as 
Editor-in-Chief of the N. A. C. ¢ \ 


Journal) 


Thomas Ff 


ceeded Roscoe 


I aw 


‘*But stubborn insistence on the arbi 


trary privity rule may lead to grotesquely 


indefensible results, as where the butcher 


shop which sells impure pork chops is held 
husband who buys 


to warrant them to the 
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them, but not to the child, relative o1 
guest them. This 
shuddering result occurred in Gearing 7 
Berkson, 1916, 223 Mass. 257 [111 N. E. 785, 
L. R. A. 1916 D. 1006] (which 
basis for the Chysky and Gimenez 
It is a melancholy 


wite, 


social who consumes 


forms the 
decisions ) 
affairs to wit 
preoccupied with 
that consumer protection ; 


“Prot 
‘ 


the courts 


State oft 


ness courts more privity 


Lambert suggests that logically 


invoke — the 
Blessington case, supra, as a basis for recog 


might usefully 


nizing an implied warranty running to a 


third party beneficiary, and continues 


‘A court’s capacity to do justice in the 


eld of products liability can be withered 
by an overzealous attachment to the 
privity rule A 


mitted to the 


archat 


1 
court nominally com 
talismanic privity rule can 
effects 


udiciously avoid its bl and, 


invoke 


resourceluiness 


111e¢ } anism 


extended 


hould not be 
1 

tf Keeping it 

ir, Some Open 

1] 

state Appellate 


211, 219 (1957). 


oimt out that 

rney who success 
defense irguments to 
tT \ & P 
had mental 
nvineing the 
vinced himself 
must have re 
enteeblement 
made amends 
») years 

the de 


book 


1 Drink’, 


1] 
tient 


ie 


urt of 


\ppeals 


claiming not to be 


Crlblene 


unmindtul 


§ third party 


party beneficiary rule 


might » invoked in case for breach of ar 


implied warranty, refuses adopt such a 


rule, on the ground “that the courts have 


never gone so tar as to recs 


tor the third 


genize warranties 


benefit of persons.” P. 150 


‘Application of the third benefi 


tood by 
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clary doctrine to the purchase of 





the wife or husband is appropriate and 
should not be denied, for not only are the 
contracts of purchase entered into for the 
benefit of the members of the 
family (these constituting the second group 
Pound, ]|., in Seaver v 
supra) but the that the pur 
made for family use is, from the 
nature of the transaction, within the contem 


plation of both buyer and seller. P. 152-153 


wife and 
of cases referred to by 
Ransom, tact 


} 
Chase 1s 


‘In view of the fact that the husband is 
liable 


for her 


for necessaries purchased by the wife 
benefit or for the benefit of their 
children, it would seem more logical to apply 
the doctrine of contracts when 
food table purchased 
from a retailer by 
of the household for family use. 
plication would seeming 
part of the 
prevent 


beneficiary 


and necessaries are 
a wife or other member 
Such ap- 
avoid a inconsis- 
court as to the 


failure of re 


tency on the 


wife’s agency and 
covery on the part of a child on an implied 
food is 


mother and the child is in- 


warranty in those cases where 
bought by its 
jured through impurities therein, as is now 


the situation in New York. P. 100. 


‘If the third party beneficiary rule were 
generally applied to food and drink bought 
from a retailer for use of the family, no 
longer would the courts be confronted with 
determining whether the 
wife in purchasing was acting as agent of 
the husband or whether the husband in buy- 
ing did so in his behalf or for the 
benefit of others. Neither would the courts 
be called upon to deny to the wife the bene- 
fit of such warranty when the purchase is 
made by the husband. (Haas v. Grand Ave. 
Baking Co. Inc., 93 N. Y. L. J. 1054, Feb. 28, 
1935, where the court held “there was an 
implied warranty to the purchaser, the hus- 
band. This warranty however, under the 
ruling in the case of Gimenez v. Great 
A. & P. Tea Co., 264 N. Y. 390 [191 N. E 
27], does not extend to the plaintiff wife for 
lack of contractual 
deny it to the husband when the purchase 
is made by the (the 
supra), or to deny it to the minor child who 


the necessity of 


own 


relationship”), or to 


wife, Gimenez case, 
has been injured, simply because the pur- 
chase was made by his mother without evi- 
dence of her agency, as is now the situation 
in New York. (Redmond v. Borden Farm 
Products Co., 245 N. Y. 512 [157 N. E. 838]; 
Smith v. Hanson, 228 A[pp]. D[iv]. 634 [238 
N. Y. S. 86]; Block v. Emptre State Dough- 
nut Corp., 233 A[pp]. Dfiv]. 774 [250 
N. Y. S. 440]). P. 158-159. 


“ee 


The result has been in such cases for the 
New York courts to disregard most obvious 
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for experience has shown that it is 
for such purchases to be 
made either by the mother as manager of 
the household, in the exercise of her natural 
and moral duty, or by the husband as head 
of the family, in fulfillment of the duties and 
obligations imposed upon him by law. P. 159 


facts, 
generally customary 


Experience v. Logic 


“*The life of the law has not been logic; 
it has been experience. (Holmes, The Com- 
mon Law, P. 1). It was experience culmi- 
nating in public policy that caused the adop- 
tion in the early days in England of that 
broad general principle which established 
a rule of conduct by ordaining that none 
sell unwholesome food and drink. P. 159-160 


“ee 


This principle should be accepted with- 
out qualification, for it conforms to social 
needs just as much now as it did in the 
early days in England. If it be said that the 
rule of stare decists is a bar, let that rule be 
considered in the light of stare principtis, (See 
Prof. Williston, Change in the Law, 69 
U. S. L. Rev. (May, 1935), 236-42 quoting 
Ch. J. Cardozo, who said in his Report N. Y. 
State Bar Assn., 1932, p. 294: “I have little 
doubt that with the mounting and 
the ever mounting mass of precedents there 
will be need to modify the doctrine (stare 
decisis) by bringing it into harmony with a 
meaning of all 


years 


conception of the 
P. 160. 


sounder 
knowledge.”). 


““*For the benefit to the public in the 
future is of more importance than blind ad- 
herence to bad decisions of the past. Public 
policy requires that the wife be allowed to 
perform her duties and attend to the affairs 
of her household without prejudice, for the 
whole purpose of married life and the obli 
gations that go with it are defeated if the 
wife is under any restraint in the purchase 
of food and similar domestic necessaries, or 
is without recourse or in a different legal 
position from her husband if injured through 
unwholesome food, simply because her hus- 
band and not she has been the purchaser 


P. 160. 


“*Tf the situation be thus looked at from 
a contractual aspect and the manufacturer’s 
embracing the fitness 


promise treated as 


of his product for human consumption, 
which though ordered and paid for by one 
person was wholly or in part for the bene- 
fit of another, the point is reached for in- 
third 
Although in each instance the identity of 
the person to whom these representations 
are made is not at the time 


voking the party beneficiary rule. 


ascertainable 
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of sale by the manufacturer to the retailer, 
nevertheless he and those for whose benefit 
he is acting are clearly designated as the 
ones for whom the article is intended. Their 
rights come into being as soon as the article 
is lawfully obtained. P. 155. 


“*The situation is somewhat analogous to 
that a manufacturer of automobiles 
makes a with an 
pany to insure its cars, 
effective 


where 
insurance 
the contract 
sold to 
For at the time 
the contract is made such retail purchasers 
are unknown and 


contract com- 
to be 
pur 


when the cars are 


chasers by retail dealers 
insurable in- 
terest, but their identities are disclosed and 
their interest 


have no 


comes into being when they 
(Palmetto [Fire] Ins. Co. v 
| 1926, 13 F. 2d 500, 510). Aside 
seems to be the rule in some 
New York, that it is not 
essential that the donee beneficiary be identi- 
fied when the obligation is made. (McClare 
v. Mass|achusetts| Bonding & Ins. Co., 1935, 
266 N. Y. 371, 379-380 [195 N. E. 15, 17-18]; 
American Law Institute’s Restatement of 
the Law of Contracts, Sec. 139) P. 155-156 


purchase cars 
Beha [D. C 
this it 
States, at 


from 
least in 


“*The way is open for the courts to dis 
regard the unsatisfactory and seemingly in 
surmountable privity and to hold 
the manufacturer of food or drink, put on 
the market for sale in 


doctrine 
sealed containers, 
liable to an injured consumer for breach of 
an implied warranty should the 
purpose sold 
This may be accomplished by following the 
Illinois court (Greenwood v. [John R.] 
Thompson Co., 213 Ill. App. 371), 
sidering the tort 


by applying the third party beneficiary rule 


of quality 


product prove unfit for the 


and con 


warranty in its aspect or 
as was done in Ohio (The IIl’ard case), and 


considering the warranty in a contractual 


sense. Either way accords with reason and ts 


“a consummation devoutly to be wish’d” since 
privity narrows the protection afforded, for 
it shuts off the injured consumer should he 
not be the actual purchaser, and shears oft 
insurer's 
food 


common law.’ P 


its vitality the absolute duty and 


liability with which dealers in and 


drink charged at 


95-96 


were 


Privity Historically Unsound 
“The 


now continues with renewed effort because 


assault upon the citadel of privity 


its foundations are weak. The fortress built 
around the 
because the beams rest on technicality only 
Reason outranks 


where the rights of human beings are 


privity structure is weakened 


technicality, particularly 


con 
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cerned and where public policy and the 


demands of social justice require it. 

“The limiting the right to 
for breach of an implied warranty in the 
sale of foodstuffs to those in privity 
the seller, being 


rule recover 
with 
obviously technical, and 
shown to be historically unsound, has created 
dissatisfaction in the legal profession with 
the result that it has been repeatedly criti- 
cized. [There follows here a cited list of 
law reviews. | 


Buyer’s Protection 


“Great dissatisfaction with the strict privity 
doctrine has been frequently expressed by 
They 
the problem as essentially an enter- 
that the ultimate con- 
sumer in food cases should not only have 
the right of suing the retailer for breach of 
warranty but should have that right 
against the manufacturer as the guarantor 
of the fitness and wholesomeness of its 
product when it is used for the purpose and 
in the manner intended 


modern legal educators and writers. 
view 
prise liability, and 


also 


In no other way, 
they argue, can a fair and reasonable measure 
of security be obtained for the public at 
throughout the land have 
endeavored to extend the buyer’s protection 
under 


large. Courts 


warranty law to the 
consumer by 


classic non- 


buyer either abandoning or 
construing the 


‘public 


liberally privity requirement, 


being on policy’, 


duty’, 


some some on 

justice’, 
and still others on the third party beneficiary 
rule. Again, it is the food cases with thei 
constant stress upon the promotion of pub 
lic health which have led the [There 
follows a list of cited cases and law reviews. | 


‘breach ot others on ‘social 


Way 


“In Davis v. l’an Camp, supra [189 lowa 
775, 176 N. W. 392], the court stressed ‘the 
sacredness of human life’ and treated the 
representation imposed by 
law for the benefit of the 


“"We 


products which 


Warranty as a 


public 


food 
are canned, bottled, or wrap 


make a distinction between 
ped in such a way that the contents and the 
condition thereof may not be known to the 
purchaser until opened for use by the con- 
sumer and products which are not so put 


up, and the condition of which is observable 


““We are of that the duty of a 
manufacturer to see to it that food products 
put out by and the 


opinion 


him are wholesome, 


implied warranty that such products are fit 
for use runs with the sale, and to the public, 
for the benefit of the consumer, rather than 
that the 


to the wholesaler or retailer, and 
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question of privity of contract in sales is 
not controlling, and does not apply in such 
treated as a repre 
that, because of the 


food products so put 


a Case . or it may be 
sentation or warranty 
of human Iife, 
In either event, a tail 
a breach of duty and 


sacredness 
ut are wholesome 

ure in this respect ts 
a breach of warranty, and a plaintiff suing 


nay rely on either or both.’ (Italics supplied ) 


Judge 


Capps 
2d 828, 829, 


“The learned opinion by Chief 
Alexander in Decker & Sons, Inc., 7 
(1942, 139 Tex. 609, 1644S. W 
142 A. L. R. 1479), reveals the 

broad public policy viewpoint 


t only 


adoption ot 
The court 
discarded ‘privity’, but ‘negligence’ 
as well. It evolved the term ‘warranty 
purity \ 
taminated 


mitted to 


consumer, who purchased con 
tood 
recover, in 


from a retailer, was pet 
Warranty 


held 


breach of 
manufacturer. The court 


implied 


against the 


there 1 a so-called “warrant, 


purity’ which is imposed by operatiot 
matter of ‘public policy’ of 
health and _ life The ¢ 


merit in denying reliet 


law aS a 
tecting human 
said there is no 
manutacturer or 


direct contractual 


consumer against a 


lack of 


ground of 


tion because public policy in the sale of 
food intended for human consumption de 
mands it. Cases in many states 
that i 


however, to discard the requirement of privit 


showin ‘there is a growing 


and to hold the manufacturer liable dire 


to the ultimate consumer’ 


“In Curtiss Candy Co. v. Johnson, 163 Miss 
$26, 141 So. 762, 764, the court held that the 
tort tor negligence but 


liability was not in 


was for breach of implied warranty by the 
manufacturer in favor of the consumer, and 
that when an article of food is sealed and 
human consump 


had 


market for 
though the 
manufacturer’ 


placed on the 
tion it Is ‘as consumer 


ht directly from the 


Medicine 


‘In an action for breach of warranty, 


medicine 


} 
neid 


exception is made in the case of 
and foodstuffs, 
to warrant, to the ultimate consumer that the 


and the manufacturer is 


article is fit for human consumption (Rach 
m wv. Libby-Owens-Ford : pCa 


isass 0... £ % 


96 F. 2d 597, 600) 


Vanshum, |CCH Product 
Food 


“In Hertzler 7 


Liability Cases 851, CCH Drug Cos 


metic Law Reports § 46,005, ] 228 Mich. 416, 


court said 


200 N. W 


“*The ultimate contemplated destination 


155, 156, the 


of [that] flour is human consumption, The 


38 


manufacturer knows this, and owes a duty 
to the ultimate consumer of his products to 
guard and 


he markets it he impliedly warrants it fre« 


against poison therein, when 
from poison, and the purchaser thereof for 
right to, and must, of 


necessity, rely upon such implied warranty, 


consumption has a 


and such duty, represented as performed, 


and relied upon as having been performed, 
bring the 
product into privity, and for 


1 breach of such duty, impliedly war 


maker and consumer of such food 


an injury arising 


out ot 


ranted as performed, the sufferer mav reach 


the one in fact inflicting the injury The 
implied warranty, so called, reaching from 
| foodstuffs to the ulti- 


immediate 


the manutacturer ot 


mate purchaser for consumption 


is in the nature of a representation.’ 


“Some cases have imposed the absolut 


liability of manutacture! 


a .warrantor ot a 


in favor of the ultimate purchaser, wher 


} 


food has been sold to a subpurchaser. | There 


1 


follows a list of cited cases | 


approved 
Court of Ten 
nessee in Boyd v. Coca-Cola Bottling Works, 
132 Tenn. 23, 177 S. W. 80, 81, that ‘upon 


whatever ground the lability of 


“The Illinois and Iowa courts 


the statement ot the Supreme 


such a 


manufacturer » the ultimate consumer is 


placed, the is eminently satisfactory, 


conducive welfare, and one which 


Graham v. Bottenfield’s, Inc 
Kan, 68, 269 P. 2d 413, 
in the 
on the ground that public policy is the basic 


1954, 176 


privity was removed 


as a factor sale of a hair preparation, 


foundation for the imposition of liabilit 
food 


2 Kan. 664 


in such a case as well as 1 cases, 


‘iting Lukens v. Freiund 


Warranty Extended 


“Public 
demand that the 
consumer be 


sacredness of hu 


right ot 


policy and the 
man. lite warranty 


the ultimate extended against 
particularly in the case 
products. The 
satisfied by to 


day’s commercial advertising, printed labels 


the manutacturer, 


of sealed food and drug 


requirements Of privity are 


and merchandising methods wherein the 


dealer, in acting as the distributor of the 


manufacturer’s product for the purpose of 


resale to the public, may be rightly con 


sidered under the circumstances to be the 


manutacturer’s agent for the purpose of 


warranting the fitness and wholesomeness 


of the product. The 
marketing 


manutacturer’s goal, in 
a product, is the ultimate con- 
From the very moment the manu 
tacturer puts the product on the market, he 


sumer, 
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makes a tacit representation through his 
distributors aimed squarely at ‘Joe Doakes’, 
the man on the street, that the product is 
fit and wholesome. Therewith is privity sup- 
plied. The warranty 
not made only to the 


stop there 


and representation is 
dealer and does not 
‘The contract between the manu- 
the food be fit 


made tor the 


facturer and the dealer that 
for human consumption is 
benefit of a third 
chaser but the 
tinues from the 


not only the pur- 
consumer, It 


party 
ultimate 
of marketing until the 
ultimate 


con 
time 
process of reaching the consume! 
through merchandising channels is attained 
conduit 


the retailer merely acting as a 


Household Agency Theory 


‘To deprive the infants 
ground that 
they did not 


their 


recover on the they were not 
because 


furnish 


the ‘buvers’ 
+1 


pay for 
with the 
purchase, or that the 
disclose to the 


ie food or mother 
make the 
did not 


that she 


money to 
specifically 
food pur 
children, 
intention of the 


was making the 


hase for the use or benefit of her 


could not have been the 
narrow and cryp 
of the Personal 


vould be 


antayzonistic to 


legislature, and would be 


tic interpretation of Sec. 96 


Property Law. It opposed to 
1 


common basic legal 


sense, 
universally 


existence and 


nicepts ind deliberately 
recognized facts of day 


common practic e 


f Aside 


and the misconstruction of the tort-contract 


from the historical misconcepti 


hybrid, as well as the ‘public policy’ factor 


and legislative intent, recovery here 1s never 


theless justified on the household agency 
theory and, even more so, on the third party 
beneficiary retailer knows 
that the 
ood for herself but for household consump 


tion. The 


for which the 


principle Che 
housewife is not just buying the 
within the purpos« 
sold 


reasonably 


infants come 


food was and are the 


naturally intended and conten 


plated consumers 


Duty to Correct Errors in Law 
“We 


we must 


must correct errors in the law and 


make those recognized and ac 


cepted changes with the times which are 


substantiated by reason and 


experience 


Reason outranks technicality Public wel 


*h 
human rights are fat 


fare and more im 


portant than a tenacious ad} 


decisions of the 


erence to unsoul 


past, especially when out 


moded or where reasons for their existence 


are non-existent today. Faced with a general 
exception will be 


principle or rule, ‘an 


Report to the Reader 


declared by courts when the case is not an 
isolated instance, but general in its charac- 
ter, and the existing rule does not square with 
justice’. Mazetti v. Armour & Co., 75 Wash 
622, 135 P. 633, 636, 48 L. R. A., N. S., 213. 


(Italics supplied. ) 


“In Boyce v. Greeley Square Hotel Co., 
228 N. Y. 106, 111, 126 N. E. 647, 649 (Jus 
tice Cardozo sitting), the court held that 
where frequently a given state of facts will 
sustain recovery on more 
court be 
that the plaintiff be 


Is not 


than one theory, 
if the satisfied from the evidence 
entitled to 


determine 


recover ‘it 


necessary to with exact 
discrimination 


right of 


and accuracy whether the 


bar is based 


between the 


action in the case at 


upon a violation of a contract 


parties 
| 


laAW OT 


created through implication of the 


upon the infraction of an obligation 


or duty imposed by the law upon the de 


fendant’ 


“The privity ‘bugaboo’, historically unsound, 


should be permanently discarded. Based on 
and 


mtinue to serve as 


reason, it will 
a substitute 


technicality contrary to 
ttherwise ce 
or and an escape from manufacturer’s prod- 
liability 
munity from 
629: 3 Syr. I 


furnishing im- 
(43 Cal. L. Rev. 614, 
259, 263;. 19 - N. Ci 
65-68: 2 Vand 


insurance, by 
hability 
Rev 


ucts 


Rev. 551, 565: Dickerson, 


| Rev. 675) 


WAS 
linner of New 
> 1932 


address at annual 
York State Bar Assn., Jan 
Report N. Y. St. Bar Assn., 1932, 


Judge Cardozo said 


200)) 


listoric masters of the law 
lave been the boldest in the pursuit of 
| that 


bold in rejecting 


principles, though this is not to say 


they have not also been 


what had proved itself to be outworn or 


untenable.’ 
“Whether the 


join the ghost ) hner 2 


N. Y 


ky case is ready to 

Peters, 232 
220, 133 N. E. 567; 20:4. L. Re 15s 
tor the ultimate disposition by the 


And it 


Prosser’s 


remains to be 


1955 sug 


Ipee 


of Appeals 
Dean Ss 
‘v. 81) comes true 


] 


rule is developing into one by 


anyone who makes a con 
will be 


expe cted to be 


] 
ultimately 


tract with another 


liable to anyone 


vho may be 


injured by a 


detective performance 


‘*Precedents drawn from the davs of 
stagecoach do not fit the 


travel by condi 
tions of travel to-day’, 


in MacPherson v 
Pr ducts 


said Justice Cardozo 
Buick Motor Co., [CCH 
Liability Cases 827, CCH Food 


39 





Drug Cosmetic Law Reports § 20,401,] 217 
N. Y. 382, 391, ‘111 N. E. 1050, 1053, L. R. A. 
1916F, 696. See also the reference to ‘stare 
decisis’ in Justice Cardozo’s address to the 
New York State Bar Association, January 
22, 1932 Report, New York State Bar Asso- 
ciation, 1932, p. 290), 294 lo quote Justice 
Holmes, ‘It is revolting to no better 
a rule of law than so it was laid 
down in the time of Henry IV. It is still 
revolting if the upon which 
laid 
and the rule simply persists from blind imi 
Path of the Law, 


have 


reason 101 


more grounds 


it was down have vanished long since 


past.” “The 
457, 469 


tation of the 


10 Harv. | 


Rey 


words of Justice Des 
Appeals 
Lancet, supra [303 N. Y. 349, 


2d 694], are strikingly appropriate 


“The sagacious 
mond, speaking for the Court of 
in H ds 2 


102 N. I 


**Our said, long ago, that it had 


right, but the 


court 


duty to re-ex 


demands it 


not only the 


amine a question where juUStICE 


(citing cases) it is the duty of the court 


to bring the law into accordance with pres 


ent day standards of wisdom and _ justice 


rather than “with 


some outworn and anti 


quated rule of the past.” 


We act the 


tradition when we adapt and alter decisional 


hnest common-law 


law to produce common-sense 


justice 


“The question is shall we enshrine the 
privity ‘mis-concept’ and erect a tablet of 
justice in its honor, or shall we put it to 
rest in its permanent resting place—never 
to be resurrected? To deny recovery here 
to the infants because the mother was the 
purchaser—the infants did not pay for the 
food—would be a gross miscarriage of jus- 
tice. The archaic notion that privity is an 
essential to recovery in a breach of warranty 
is cardinal error. It requires the ac- 
artificial and the shutting 
of our realities of life. The 
motions to dismiss the warranty 
as a matter of law are therefore denied 


action 
ceptance of the 
eyes to the 
infants’ 


actions 


whether 
present 


“Factually, the here 
foreign 

in the jar of jam when it was opened and 
whether the three plaintiffs injured 
Although the stipulation conceded 
the de 
fendant disputed the substance was ‘worms’, 
Whether they were live or dead doesn’t 
matter if they caused harm. The breach of 
Warranty is that 
the worms were inside the jar when it was 
purchased. The court finds that the plain- 
tiffs have sustained the burden of proof by 
credible evi- 


Was 
Was 


issue 
deleterious substance 
were 
thereby 
substance’, 


the presence of ‘foreign 


established if it is proven 


preponderance of the 
dence and adjudges that the three 
plaintiffs are entitled to judgment in _ the 
$500 against the defendant.” 


a tat 


each of 


sum ot 


AUTOMOBILE INSURANCE INDUSTRY DECLARES WAR 


Through the new million-dollar Insut 


ance Institute for Highway Safety, an 
launched 
against the traffic 
toll. spokesmen re 
cently announced that this attack is going 
to be undertaken by 


companies 


all-out offensive is going to be 
devastating 
Industry 


nation’s 


accident 


532 casualty 
Guy E. Mann, 
\etna Casualty 
and Surety Company, was elected chair 


some 
insurance 
senior vice-president of 
institute by 


man of the representatives 


associations: the Asso 
Surety 


of three major 


ciation of Casualty and 
the National 
Mutual Insurance Companies and _ the 
National Association of Independent In 


surers 


Companies, 


Association of Automotive 


Mr. Mann pointed out that although 
the insurance industry is highly competi 
tremendous loss of 


vital concern to everyone, 


tive, the lives and 
Injuries 1s Ot 
and this concern has caused the industry 
to mobilize for an all-out fight against 
highway tragedy. The institute’s pro- 
gram provides for cooperation with fed 
eral, state and local agencies and officials, 


and for financial or other aid for agen- 


organizations conducting or sup 


“es OF 
programs for the advancement 
of highway safety. It 
that the 


satety 


porting 
was also empha- 
sized would 


with 


institute cooperate 


organizations and gxovern 


mental agencies already in existence, and 


give grants in those areas where it was 


felt that the expenditures were necessary 
high 


Was 


safety on the 
this 
announced that the institute would oper- 
budget 


to achieve greate! 


ways. To finance program, it 


ate on a million-dollar annual 


Mr. Mann pointed out that it 
“extremely short-sighted to take 
in the fact that 
at around 38,000 a vear 


was 
comtort 
leveling off 
The number 


fatalities are 
of accidents and injuries are still soaring 
rate. Estimates of the 
injured 


at an alarming 


number of people each year in 
automobile accidents high as 
$500,000." It that the 


number of accidents involving property 


range as 
Was estimated 
damage range from 8 million to 10 million 
a year, with a resulting 
of from $5.2 billion to $7.2 billion a year. 


loss 


econonic 
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State Legislation ised by companies which tissue or execute 


c motor vehicle liability policies or bonds 
Accident and Health Insurance 


hese risks and premium charges would be 
New York... This | 1 act \ 


posed 


é 
amend the surance law by requir eduction f the surcharge on com 
sign, pamphiet, card or 0 1 | ory liability an roperty damage pre 
incemen an insurer in . allowed to persons under 
volicies on lit and accident 


he « é \ 1108. This reduction 
superintendent. Permis oa’ 


who com 


vheel training 


ulvertisement, 
public annot 


authorized by 


ind iutl 


ieel observa 


Automobile Insurance 


Massachusetts 
amend Chi ( YW 


Another 


would pri 
that the commissio1 


I rs ms l I USsII ransporting 
a hearing and yasseng hi 
investigation, establish 


the mini 
reasonable risk Cc 


sifications and adequate, 


1 


mum lability to $20,000 


reasonable and liability t 
nondiscriminatory premium cl 


and maximum 


nds or imsurance 


(Continued on page 64) 


o $40.000 for hb 


larges 
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LABAMA—Returned reinsurance pre- 

miums from companies not authorized 

to do business in the state cannot be de- 

ducted from amounts received to establish 

the basis for tax calculation. The Super 
the Department 

Attorney 


Sul 1) 
1 ance ] 


General's ( 


emilums 
} 


MUSINeESS 


premium 


l trom compan! lot 


Alabama 


ar, credit is taken for returi 


business in 


premiums trom compan 


» do business in Alabama.” 


Attorney 


Gene ral and | 


General noted Act 


provided 
as used in thi 


ts received 


authori 


and subject t 


applic d, 


» accumulate 


( 


rene 


rm was used to denot 


d in casi ) therw 

state as consideration 

26, 2655. U2}, (b) and (« 

The term “premiums” 

clude rein premiums received fre 


compames not author 1 to do business 


42 


1958 


( YALIFORNIA—By statute, the Insur- 
4 ance Commissioner has the power of 
refusal to issue a license where a misleading 
term in the applicant’s corporate name 
could deceive the public, but failure to grant 
notice and hold a hearing before deter- 
mining that the name was misleading and 
refusing to issue the license invalidates the 
refusal— The Insurance Commissioner re 


Attorney 


validity of his 


quested the General’s opinion as 


to the summary refusal to 


grant a corporate surplus line broker’s 


that the name was 


inclusion of the 


must be 


mmenced 


appeares 
tory powert 
that the names ot 
ject to his app! 
881-883 and 1304 of the 


expressly provide for sucl 


Insurance 
supervision Ovel 


1 


names of insurance licensees Certain ele 
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+ ¢ 


tO names are 
entorcement ol 


elements 


Snow ne 
that “(b) 


against the 


iy are aene — The Insurance Commis- 
sioner cannot suspend a motorist’s driv- 
ing and registration privileges when the 
person furnishes satisfactory evidence of 
being properly insured at the time of the 
accident. This is so if a judgment is ren- 
dered against the motorist in an amount in 
excess of the $10/20/5 limits of liability 
required by Section 324.021(7) of the Flor- 
ida Statutes.—] foll O1 


Attorneys General 


lent arising out of a mote vehicle accident 


endered by a court 


liction of 


competent juris- 
United States 
that 


ren 


any state oO! 


Cherefore, 1 ould appear 


“judgment” those 


ther ates again ‘lorida resi 


addition, Section 324.081, F. S., 


1 
| 
) 


he Commissioner may esta 


other states 


suspend the 


insured who paid 


\ ARYLAND—An 


the 5 per cent tax of the premium as 


imposed by Section 127 of Article 48A, 
M. C. A., was not entitled to a refund of 
any part of the tax when he cancelled the 
policy and received a refund of a portion 
of the premium.—Tliese facts were given t 
\ttorney Genera the Deputy I 


43 





ance Commissionet Under a fire 
that 


msurer 


policy 
was issued to the imsured by an 
that authorized to 


business in the state, the insured paid the 


wasn’t transact 
tax Of 5 per cent of the premium as imposed 
by Section 27 of Article 48A, M. C. A 
Subsequently, the insured cancelled the 


policy and received a refund ota 


t the 


portion 
premium 


Attorney 
insured is entitled 


Phe question proposed to the 
reneral was whether the 
per cent tax paid upon 
was noted that 
that refunds 


a matter of grace 


a refund of the 
returned premium. It 
a special tax, and 
with 


Special taxes that are erro 


j 


illegally assessed or collected 


unded 
the Attorney General's 


insured was not entitled to a refund 


opinion 


any part of the tax his tax was due 


and properly paid upon the entire original 


premium, and it ; lot erroneously o1 


paid insured, nor 


mistakenly 1{ 


assessed 
the leg 
taxes 
Ws sectio 
n of the 
December 3, 1958 


Crenera 


r[EXAS—A proper construction of the re- 

taliatory statute requires that taxes, 
licenses, fees, fines, penalties, etc., must be 
viewed and computed separately, the aggre- 
gate of such separate items determined and 
the retaliatory law applied to each separate 
item. Phe 


quest d the 


Commissioner of Insurance re 
Attorney 
construction ot 
( ode Phe 


ficult to find the 


General’s opinion as 
Article 21.46 


proper 


Insurance 


Commissioner 


“aggregate ot 


diverse items as taxes, licenses, fees, fines 


in computing the retaliatory tax. His 


cond question concerned the date and time 


items to be aggregated. 


Article 21.46 of the Insurances 
“Whenever by the 


or territory of the 


en suc! were 


Code pro 
laws of any 


United States 


any taxes, licenses, tees, hnes, penalties, 


deposit requirements or other obligations, 


or restrictions are imposed 
insurance organized in 
and actually doing 


territory 


company 


this State and licensed 


business in such other state or 


which, in the aggregate are in excess of the 


aggregate of taxes, licenses, fees, fines, pen 


obhi 


prohibitions or restrictions directly 


alties, deposit requirements or other 


gations, 


imposed upon a similar insurance company 


44 


territory doing busi- 
this State, the Board of Insurance 
this State shall 
upon any similar company of such state or 
for the 


licenses, 


of such other state or 
ness im 
Commissioners of impose 


territory in the same manner and 


same purpose, the same taxes, fees, 


de posit 
prohibitions o1 


fines, penalties, requirements 01 


other obligations, restric 


tions; provided, however, the aggregate of 
taxes, licenses, fees, fines, penalties or other 
obligations imposed by this State 
to this Article 21.46 on an 


pany of another 


pursuant 
insurance com- 
shall not 
charges im 


State or territory 


exceed the aggregate of such 


other territory on 


this State 


posed by such State or 


a similar insurance company of 


actually licensed and doing business therein 


Che Attorney General was of the 
that the 
required 
tained tl 


puted 


opinior 
construction of the statute 


that each item 
and 


proper 


enumerated con- 


erein must be viewed com 


separately, the aggregate of sucl 


separate item be determined, and the re 


law be applied to each 


item. As an 


) 
tallatory separate 


a 


total all 


aggregate of the 


example, taxes as 
taxes, 


then 


such, determine the 
and apply the 
consider the 


then retaliatory law; 


aggregate of all licenses and 


apply the retaliatory law to licenses. 


It was noted that in other jurisdictions 
similar statutes it has been held that 
I 


Statutes is t 


with 
the purpose of the retaliatory 
provide 


rated under the 


that an insurer which is incorpo- 


laws of the retaliating state 
can enter into and other states 


with 


operate in 


on a parity their domestic corpora- 


tions. Such statutes are calculated to equalize 


the burden a foreign corporation must carry 


with that imposed by the state of its domi 
ation of the 


that 


cile upon a domestic corpor 


retaliating state doing business in 


roreign§ state 


Considering the Commissioner's second 


when the 
Attorney 


question as to the date and time 
aggregated, the 
that the statute did 
but that Article 
construed to- 


Article 21.46 


items are to be 
pointed out 
not clarify this 
21.46 and S. B 


gether, 


General 
question, 
222, when 
vest the entorcement ot 


Board ot 


set out 


in the State Insurance and direc 


therein be carried 


out th Commissioner of Insurance 


Therefore, the time and date is a mattet 


within the sound discretion of the 
State Board of 


could be 


lving 
Insurance and the Commis 


sioner and resolved by adopting 
appropriate rules and regulations.—Opinion 
f the Texas Attorney November 


23. 1958 


General, 
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New York Ruling dollarwise because the decreases that ar 
Affects Premium Advantages ee ee oh 
by Fictitious Group Plans 


ne mcreases 


nderwriters 
epresenting 
No insurer that is subject to the pro approxi ly insur , requested that 
Article VIII of tl Lew rk ti t hat | nad Most compa 

“shall make available to any nj writin I heft, « pi nsive and 

d. Now, 

lar will be 

vyholders’ 

the re 

acquisition 
however, 


le and 


it hctitious 
casualty field, Superinten : 
Julius S. Wikler announced that “TI wel : OPeG HT a Manne! — res 


ticle VIII of the New Yor 


equire tha 


Automobile Physical Damage 
Coverages Revised for Pennsylvania 


Premiums for automobile physical 
coverages | revised 


allla Lhese 


December &, 


State Department Rulings 





Tax Book 


ARTICLES 


Articles of interest in other 
legal publications 


Regulated Competition for the Insurance 


Industry ... wa ated that the funda 


mental pu 


ex 


‘ s 1 
intimidation an 


1 1 
WOUIG apply to 


the abs nee 
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Mr. Joel B 
of economics at the University of Connecti- 
cut, and Mr. Irwin M 
dent, Boni, Watkins, 
New York, have undertaken in their article 
to appraise the experience of the insurance 


industry 


Dirlam, associate professor 
Stelzer, vice presi- 
Jason & Company of 


decision in l Ss. 4 


Association, 322 


since the 


South-Eastern Underwriters 
U. S. 533. They analyze the adequacy of 
needs 


rh 


nis 


Insurance regulation in meeting the 


ie insurers and the insured public. 1 


should be of great interest to any 


1S concerned with the broad prob 
are raised by 


formal administrative 


informal regulation of the competitive market 


] 


(he authors di informative 


SCUSS ill 


the effectivense regulation 


ate regulation in pri , paying pal 


attention to the aspects of restriction 


try and rating bureaus and deviation 


that one 


of Pub 


industry. It was pointed out 
unintended effects 


able various states 


nyt ly 
een polices 

ting burea 
iformational 


have st 


tio} 
t110n 


a 


as 
] 
i¢ 


led to make « 


de were 


Books and Articles 


to 


form of regulation is here to stay. This situ 


Public 15 and 
repeal.”—Dirlam and 
Insurance Industry: A 
Workability of Regulated 
tition,” University of Pennsylvania Law Re 
December, 1958 


would 
Stelzer, 
Study 


ation antedated Law 
survive its 
“The 


in the 


Case 


Compe- 
view 


Statements That Don’t Change... The 
claim business in comparison with our country 


is relatively young t early days, in 


vestigations 


principally on an 


oral basis by liscussion with wit 


nesses and otl | parties Yn the 


a summary was 
vritten which was more often than not very 
Then tl WI l larrative 


statement whicl | 


priet came 





Financial Responsibility: A Must 
rk: 


] 


to pre hemselves against 
sible motorist t is the opinion o 
surance represented the 


associatio1 pi j 1 1 this statement, 


48 


Sei a te 
oe a 


at the problem created by irresponsible 


motorists can be met by the measures here 
: . 


recommended Further, the industry be 


problem is met 


lieves that the | 


more equl 
tably, more wisely and at lower cost to the 


Ty! lic a hyy ) } 
uublic th: l an or the 


I alternative 


dustry cannot unitedly 
tives; it can 

ogram 

‘ It believes program 


ould be enacted in 


w concepts in the 


application 


responsibility principl 


It these I rinciple Ss 
} 
Wplemente d 


motorists 


int wl 
Int Wi 


re 


“Motorists Involved in Accidents 


e improved financial 


accident 1 rts will be made 
! ly injury and in 


more property 


a reportable accl 
provide 
effect at the 
as an insurance policy) must 


a deposit of at least $500 as security 


evidence of finan 
time of 


dent 
cial 1 ibility in 
accident | 
make 
the accident. 
‘Additionally, driver, if he 
deposit, will be required to 


such a does 
not make the 


until restitution iS 
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impound the vehicle 





PERSONS AND EVENTS 


divisions of the Conference of 
Companies will hold 
the Conrad Hilton 

The first will be the 

fire on February 5 and 6, 
with James P. Maltman, chairman. The 
will be the underwriting con- 
March 12 13, with Don E. 
chairman of the automobile 

section and Richard Kosht, 


undet 


| Wo 
Mutual 


meetings at 


Casualty 
their 
Hotel in Chicago 


conterence 


second 
erence and 
Johnson, 
underwriting 
casualty 


chairman of the general 


Ing sectiolr 


midye ieeting of the 


Unde 


Leamington in 


Lhe 
\ssociation 


held at the 


will be 


Minne 


writers 


reiecast 


1eCes 
dam 
1 registrations 
owner of the 
riod of 


a pe 
tT damage Ss 1S 


voked until they 


Commiussionet 


] 
nancial 


violat 


evidence of financial respon 


the 


without 
ategory 


1 1 | 
} } 1 mn 


ii¢ IS placed same Ce 


The Coverage 


1959 


The 


will 


March 15-19, 
and committees 
time. If you do 
card, write directly to the 
Reservation Oftice, Hotel 
Minneapolis, Minnesota 


The National 


on na- 


council 


apolis 
tional meet 


at the same not have 
a reservation 


Leamington, 


Association of Insurance 
Commissioners will hold ninetieth 
annual meeting June 8-12 at the Statler 


Hotel in Boston, Massachusetts 
Che 


its 


annual convention of the Wis 
Association Life Underwriters 
held at the Schwartz Hotel, Elk 
18 and 19 


lake, June 


e scheduled dat 


s violations 
to drive he 
of his finan 
Mot Tt Vehicle 


uined for a period 


requ 
responsibility 
NL 


ssionelr 


Ke he law 


“Financing 


venu 


frequen 
nt? his is con 


phasis being give 
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the insurance informa 
company listed. In the absence 
was not in effect, 
ly upon the informa- 
The Department 


hose motorists 


those who 

extent that the procedure elim! 
necessary administrative procedures 
Department at ir insurance 

will result in a material saving 


taxpayers 
mtent of 
informa- 


las been 


important 
motor vel icle 


mo 


inducement 


The 


‘le motorists to make 


f small claims 


mum 


will 
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and Revocation 


ense or registra 


fulire 


cident, 


“Suspension and Revocation of Licenses 


and Registrations 
‘Following Serious Traffic Violations 


“Following Other Traffic Violations 


The Coverage 





if a showing of insurance or a bond, 
self-insurance, ts not made. A motorist 
second violation within a period 
and not 


© éhes as 
we O Tile SEC 


mvicted Of a 


initial violation 


! 
one year from the 

; , , 

financtall\ msl at the 


subject to the require 


serious 


nd violation 1all be 


ments to iclions or 


and 


orteiture 


financial responsibility re 


quirements less serious viola 
tions. It means 

been convicted ot, 

moving violation other than a serious viola 


proof, 


his driving license 


subje ct 


t requiring future will be 
: "4 : 
to having and all his cat 


revoked unless ] makes a 


insurance or some other torm 


nsibility 


addition, the proposal will place mo 


nvicted ot such violations 
the same 
serious 


ibject 


requirements 


Thus, this group will be s1 


for the tu 


apply to tl serious offenses 
1 
on Wil 


result 
| } 
violators, Whe 


sible, being broug 


gent requirements 
] ] 


mcense and tratl 


regis 


thereto 


attendant 


“Surrender of License and Registration 


the Ourden surrendering 


¢ and registration 


quired to file p) 


fulure Dut 


such surrend 


e a misdemeanor sudject to 


nment, or both 


“This proposal which is already included 


in most ot the 
1 


Ill Save 


othcials the 


financial responsibility laws, 


the Department and entorcement 


time and expense involved in 
picking up the licenses and registrations of 
maintain his 


the motorist who has failed to 


proof of financial responsibility. This pro 
to support the 
Although the 


substitute for 


vision is necessary impound 


ment requirement provision 
is not designed as a complete 
departmental action wherever necessary, it 
substantially the 
this The 


will 


can be expected tO eas¢ 


burden ot entorcement in 


added 


also be a benefit as a means of adopting a 


area 


penalty for failure to comply 


firmer attitude toward financial responsibility 
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Microfilms 


of 


Prior Volumes of 


The Insurance Law Journal 


Available to 
Regular Subscribers Only 


Address inquiries to 


UNIVERSITY MICROFILMS 
313 North First Street 
Ann Arbor, Michigan 


“Fee for Reissuance of License 
“Impose a charge upon the reissuance 


cense after it has been suspended or 


under the motor vehicle lax 
this will indirectly 


penalties against financially 


‘A provision of type 
strengthen the 
motor veht- 
additional 
hitting 


and 


irresponsible drivers and othe 
1 


violators and provide an 


t needed revenue. It is only 
under the 


} 


who come law, 


re responsible for a substantial 


portion the administrative burdens, should 


bear a commensurate share of the cost 


“Future Proof Following Accidents 


“Require that whenever an 


wner must post 


and maintain proof of 


operato 
past accident, 


financia 


security for a 


for future accidents 


“This 


involved in 


proposal means that a motorist 


an accident who does not have 


insurance Or some other form of financial 
responsibility, must not only make a deposit 
to cover claims arising out of that accident, 
proof of his 

The 


sane 


but must give and maintain 


financial responsibility for the future 
other 


this 


license revocation provisions and 


ions of the law will apply to new 


requirement At last count, some eleven 
states already have this requirement in theit 
law. Several advantages will result from 


the proposal 

(1) It adds important restraints on finan 
ctally irresponsible drivers, Although the pres- 
ent sanctions of the law against financially 
irresponsible drivers proved 
ably effective, there still remain some who 


have reason- 
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apparently require a stronger policy in the 


law, sucl 


2) It 


public for a 


as advocated in this proposal 


future protection to the 
period of 
requiring 
brought under the 


assures 


time. This is accomp 


lished by this driver, who has 


been provisions of the 


act by reason of having been involved in an 


iccident, to maintain insurance or some 
other torm of financial responsibility for a 


period in the future 


(3) It educates the motorist to the import 
ince of financial | m f / 
the public. Most 


i 
ould be 


unself and 


made aWar®rt 


liability 


motorists ¢ 


portance of protection to them 


littl 


selves, there would be little or no need for 


legislation in this area. This proposal, then, 


ombines the restraints of the law against 


irresponsible drivers with an educatt 
| 


show them the 


tion in thei 


designed to 


process 


or liability protec own int 


is we as ll 1 intel t society 


“Minimum Five-Year Proof 


Require that in all cases in which 
must give 0F j 


Mie Julure, 


financial respons 


such p 


matntain 


volved in accidents, o1 


multiple violations, 


ile and maintain 


onsibility 


tion 
against injury or damage 


ist may causé Chis extended perio 


maintaining ] o help in 
the particular 


tection tor ! 


“Impoundment Following Accidents 


Require the owner O »perator of an 


involved 1 table accident, wi 


produce evidence that he 
the accident 
e liab i 
lf-insurer 
fails to deposit security 


to store the 


TLO 


motor vehicle in a public 
security for the 
such death or bodily injury 
In addition, any peace officer shall be author 


ized to impound and store such motor vehicle 


w storage piace as 


if any claims for 


The Coverage 


satisfaction 


Chis 


vantage ol 


impoundment provision has the ad- 


‘(1) Encouraging motorists to carry lia- 
bility automobile 


Loss of his 


protection 


and its seizure following an accident pres 


ents a potential to the financially irrespon 


This, 


advantage of im 


sible driver which has forceful impact 


then, is the important 


poundment legislation. It impresses upon 


financially irresponsible drivers who cannot 


be reached by less drastic means the need 


carry insurance or some form of liability 


ement Of Claims 


irresponsible drivers. This type of law 


will encourage financially 


to settle 


irresponsible drivers 


which are 
; 


claims pending against 
e release of their 


only to their 


them in order to obtain tl 


vehicles. This is important not 


but also in rel r to some ex 


present level of congestion in our 


satisfaction of judgment 


added protection for the victim 


nancially irresponsible driver. He is assured 


anv judgement he obtains will be satis 


at least to t 


ie extent of the value of 


and the operator's ownership therein 
ymmended 


a specil 


” ther 
msurer, 
au 


ecuritly 


ndment is to 
hicle operators 
required t how evidence of financial re 
sponsibility This is accomplished by re 
[ moving 


quiring every person convicted of any 
I 


traffic violation to satisfy the Department 
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6 “Driver re-examination cannot work effi 
When logic and the policy of a state a, igen ia ba Pviry Sin Ne 
conflict with a fiction due to historical acini ; [ ok ou ox 4 hich 
tradition, the fiction must give way. to base suspensions of licenses is not work- 
—Justice Holmes, in Blackstone v. 
Miller, 188 U. S. 189, 23 S. Ct. 277. 


able without a comprehensive method of 


lations. And, without an effec 


c, 


“Report of Convictions 


courts Tf 


irtment 


betweet 


financial 


ponsibility officials 

assurance he vat 1 am t ‘ontrol over nonresident 
complete and reliable data on all 1otorists operating in that state as it has 
le violations The imperative O I 1 ) residents With the ever 


need for this data if we are to continue t icreasing amount of interstate travel, effec 


motol 1¢ 


make an effective gain in solving our traffic controls over nonresident motorists 
problems need hardly be stressed al f serious concern,” 
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Wihub tne Gowits 


Selected Decisions 
from All Jurisdictions 


SONS ON RS I NS 


0 a%o'e Oa te 


NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Police Informer Murdered— 

Municipality's Liability 
A municipality owes a special duty to use 
reasonable care for the protection of per- 
sons who have collaborated with it in the 
arrest or prosecution of criminals, once 
it appears that they are in danger due to 
their collaboration. New York. 


Negligence 





The government's duty is also recognized 
by Section 1848 of the Penal Law, this sec- 
tion creating an absolute liability against 
municipal corporations for damages arising 
from the personal injury or death of persons 
injured or killed while aiding police at their 
That a duty on 
the part of a citizen to assist in law enforce- 
The statute 
a misdemeanor to refuse to aid a 


direction in making arrests. 
ment exists is plain. (above) 
makes it 


policeman upon his command, 


statute the con- 
hability 
killed while aiding 


case did not fall 


this 


imposed 


In regard to 


that it 


court 
whenever 
” Was injured or 

and that this 
he coverage of the statute; however, 
concluded that the 


sense 1n 


deceased was 
that there 


calling upon all 


Was 
ommanded in a were 
publicized notices 
port the criminal’s whereabouts 
Section 1848 did not de 


common law 


authorities 


f 


he deceased’s cause Ol 

on, but, in fact, it reflects a public policy 
that municipalities shall respond in damages 
to private citizens who have been injured or 


killed 
In construing such a statute, the rule is that 


as a result of aiding law entorcement. 


a statute in the affirmative without any neg- 
implied take 
With 


concluded 


ative expressed or does not 


away a pre-existing right or remedy 


to the statute, the court 
spirit if not 
Penal 
section 
ot available to plaintiff, but the care and 
“itude toward those 
aid in law enforcement dispels any 
inference that the public policy of the State 


is the Chis section contains 


within the 
1848 of the 


The remedy supplied by that 
h 


case “Is 


coverage of section 


which it manitests 


other way 
hing which implies that the Legislature 
nullify plaintiff's common law 
under the circum- 
(There 
concurring and dissenting opinions. ) 
Schuster v. City of New York. New York 
( Appeals. November 11, 1958. 8 
NEGLIGENCE Cases (2d) 1255 


intended to 
remedy for negligence 


described.” were also very 


stances 


lengthy 


Court of 


Exculpatory Clause in Lease 
Held Valid 


An exculpatory clause in a lease which 
relieved a lessor and its agents from 
liability for negligence was held to be 
valid and not contrary to public policy. 
A tenant sued her lessor for injuries sus- 
tained, allegedly caused by its negligence. 
Illinois. 


from a garage to her 


While walking apart- 
ment, the plaintiff tenant tripped over some 


56 


pavement in a courtyard, which she alleged 
to be defective. The tenant alleged her 
injuries were a result of the negligent main- 
tenance of the apartment building by the 
defendant The tenant died before 
her case came to trial, and her administrator 
was substituted as plaintiff. In the appellate 
court a verdict was directed in favor of the 
lessor on the ground that the tenant was 
barred by an exculpatory clause in the lease 


less« Yr. 


she had signed. 


On appeal to the Supreme Court of Ih 
nois, it was argued on behalf of the tenant 
that such that purports to relieve 
a lessor or its agents from any hiability for 


a clause 


personal injuries or property damage caused 
neglect of 
invalid 


by any act of the lessor or its 


agents 1s because it is contrary to 


public policy 


lhe supreme court did not agree with this 
argument and atlirmed the judgment of the 


} 


appellate court. Exculpatory clauses which 


limit the liability of common carriers and 
because of the 


dominant 


shippers are not enforced 
public and the 


of those seeking exculpation 


interest position 


However, the 


relation of a and lessee is considered 


] 
lessor 


matter ot concern, and such a 


hich relieves a party from liability 


as a private 
clause wl 
msequences of his own negligence 
of duties imposed by 


law. 


for the c 
requires no violation 


mstitution, 


Statute or common 
benefit the 


the c 


Such a contract may tenant as 


allega 


} 


well « 
1at there is a housing shortage whicl 


tion t 
gives a lessor an advantage over tenants i! 


as tl landlord The tenant’s 
} 
I 


subject for judicial de 


bargaining is not a 
legislature.- 

Realty 
Novem 
ASES (2d) 1303 


termination, but one for the 
O’Callaghan v. Waller Beckwith 
Illinois Supreme Court. 

8 NEGLIGENCE C 


Company 


ber 26, 1958 


County Employee Injured— 
Landowner’s Liability 


A county employee who is clearing a 
county right-of-way of trees has the 
status of an invitee on the land of a per- 
son who desires that roots on his land be 
removed. A pipeline buried on _ land- 
owner’s premises exploded and injured 
the employee. California. 


1 


In his complaint, a cot al 
that he 
equipment to 
that 


Was 


excavating 
and stumps 


leged Was heavy 


using 


remove trees, roots 


were growing on a right-of-way which 


owned by the 
extended into the adjoining land- 
owner’s property. While on the landowner’s 


property with the machine, one of the blades 
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county. Some of these 


roots 





} 


a buried contained 


resulting 


pipeline which 
combustible fluids, 


injured the 


and a 


severely employee. 


further 
“desired 


that the 
that the 
and that several 
landownet 
county and its 
land for that 
landowner’s 
and 


Che employee alleged 


andowner and wished” 


rees and roots be removed, 
lavs before the accident, the 
“gave permission” to the 
employees to enter upon the 
Further, that the 


failure to 


purpose 


negligent advise the county 


ts employees of the presence of the pipeline 
its dangerous contents was the proximate 


iuse of the injuries sustained 


d by the 


a licensee, 


landowt el 


mere ly 


invited but 


court, the land 


demurrers 
d, the employee 


Cali Su 


ria 


Trespassing Bull 
—Owner’s Liability 


An owner of a bull was liable to his 
neighbor for damages after his neighbor’s 
cows gave birth to calves which bore a 
striking resemblance to the bull. Lia- 
bility was not based on negligence, but 
strict liability by statute. Iowa. 


Negligence 


bors, were engaged jn the raising of pure- 
bred Angus cattle, the farm 
and the bull-owner’s farm being separated 
Several of the cattle 


birth to calves 


cattle-raiser’s 


lawtul 
COWS 


by a Tence 


raiser’s gave some 


which bore a striking resemblance to the 


owner’s bull. bull owner 
told the cattle 
bull in 
back into his 


bull had 


adjoining 


Upon inquiry, the 
had found his 
had 


Evidently, the 


raisers that he 


their pasture and driven him 


own pasture 


jumped the fence between the 


pastures, since no breaks were 


yind in the fence 


courta verdict was rendered 


lowa Supreme Court, 


mm was whether the keeper 
animals is subject to 





LIFE th ial court a verdict was directed 


yr of the insurer. From this rulings 
: } “lary ) | to the F ith 
Summaries of Selected the beneficiary appealed to the Eighth ( 


cuit, contending 


1 


Decisions Recently Reported in scieieilinns tee ination tae adel -waedl 


by CCH LIFE INSURANCE The appellate court consider and 


REPORTS hea four important problems that 


1 ] +} 
resented es¢ 
directed verdict, 


on the employe 


Employer's Premium Default 
Absolves Group Insurer 


Where an employer stopped paying the 
premiums for an employee on a group 
policy, it was found that the employee 
was not covered even though the insurer 
had sent the employee certificates of in- 
surance stating that he was_ insured. aid no o ak 
Eighth Circuit. alleged msured oe SULeE subsequent 


oup p 
*h I 
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the grace been made 


employee materially 


Misrepresentations Upon 
Application—Statute Construed 


If an insurer proves either an intent to 
deceive or a material misrepresentation 
in an application, it has satisfied the bur- 
den of proof and can avoid liability. The 
statute should be read in the disjunctive 
and not the conjunctive. Illinois. 


Short Short: Georgia 


Life, Health—Accident 





AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Statute of Limitations Bars 
Mentally Incompetent 


The statute of limitations applies to a 
person who is mentally incompetent at 
the time of the injury. His incompetence 
does not affect the running of the statute. 
The action here was brought three years 
after the injuries were sustained. Penn- 
sylvania. 


On June 29, 


mcompetent person, 


1953, the plaintiff, a mentally 
Was injured as a result 
of the negligent operation of an automobile 
by the defendant, motorist. At the 
the injury the 


time of 
incompetent was confined to 
a state institution. His 
December 17, 

paroled. On 


incompetency con- 


1 


tinued until 1955, on which 


date he December 21, 
1956, he 
torist damages 
from the In the trial court a judg 
was rendered in favor of the 
that the 


limitations 


Was 
instituted this suit against the mo 
to recover which resulted 
accident. 
ment motorist 


on the ground action barred 


by the 


Was 


statute ot! 


finding, 
Supreme Court of 


From this 
cuted to the 


an appeal Was pros¢ 
Pennsyl 


vania. The court considered the prior statute 


of limitations, and found that it provided 


for a six-year limitation and stated that “If 


any person who is or shall be en 
titled to any 


be, or, at the 


such action or trespass 


time Of any cause oO! 


action given or accrued, fallen 


compos mentis then such person 
shall be at liberty to bri 2 the 
take the 


hereby before limited, alter 


Same actions, 
within such 
their J 

Then 
statute (Act 


236) 


so as they same times 
as are 
being of sound memory 
the court reviewed the 
or Tune 24, 1895, 


reduced the 


recent 
Penn. Law which 
period during which actions 
for personal injuries could be brought from 
The 


hereatter 


six years to two 
that 


to recover 


years statute pro 


vided “Every suit brought 


damages for injury wrongfully 


done to the person must be brought 


within two years from the time when the 


injury was done and not afterwards 


In affirming the judgment of the trial 


court, the referred to the 


60 


supreme court 


holding in Peterson v. Delaware River Ferry 
Company, 190 Pa. 364, which impliedly re- 
pealed the prior statute. In that 
minor was injured and brought an action 


case a 


occurred Re- 
finding that 
there was no provision in the act which ex- 
“Any per- 
person 


five years after the injury 


covery Was denied, the court 


cluded persons under disabilities. 
son” was construed to 
within the statute 


mean every 


that the Peterson 
anomalous situation in 
was absurd for the law 
property 
tolled the statute, but if 


broken and _ his 


It was argued case 
the law, 
to hold 


damaged 
“his 


created an 
and that it 
that if a 

his minority 


minor’s was 
legs are cut off, 
within two vears 
Further, why should 


head is 
someone must . . for 
or his rights are lost.” 


an insane person’s property be protected 
during the period of his disability, whereas, 


his person is not 


The that 
of tolling the statute of limitations, 


“For purposes 
the dis 
mentis 


court concluded 


ability of one who is non 
distinguished from the disability 
minor .”’ It was 


liberty 


compos 
cannot be 
who is a 
that the 
to disregard the 


of one 


found court was not at 


legislative intent in order 


anomalies 


created by the act 
excluded by 


the statute would tend to prejudice a person 


to obviate 
persons to be 


such 


To allow 


against whom a suit is brought because of 
the passage of time and of possible loss of 
witnesses. (There was also a rigorous dis 
sent attacking the affirming 
Walker v. Mummert et al. Pennsylvania Su 
preme Court. November 25, 1958. 15 Auto 


MOBILE CAsEs (2d) 922. 


opinion. )- 


Loss of Future Earnings 
Insufficient Evidence 


Proof of permanent injuries is not suff- 
cient to allow a recovery for loss of future 
earnings. Evidence must be offered of the 
loss of earnings in the future and, if pos- 
sible, the nature and extent of the loss. 
Delaware. 


In the trial court the injured party re- 


covered damages for permanent injuries he 


automobile accident. His 


blackb« ard 


before the jury which set forth 


sustained in an 


counsel used a demonstration 
items relat 
ing to pain and suffering, and suggested a 
specific sum per diem as damages for pain 
The defendants objected to 


and suffering. 


such demonstration and to the item for 


future earnings on the ground that 
from 


loss of 


there was no evidence in the record 
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which the jury might have fixed a value for 


future earnings. Both of these objections 


were overruled. 


Dela- 
question to be 


On appeal the Supreme Court of 


considered the basic 
trial 
the jury that they could award damages fot 


future The crux of the 


Ware 


whether the court erred in charging 


loss of 


earnings 


defendant's objections Was that there 


relating to the 


was 
no evidence in the record 
injured party’s loss of earnings from which 
and 


might determine an 


that 


a jury amount, 


assuming there was evidence, it was 


and conjectural as 


to make the counsel’s blackboard demon- 


so indefinite, uncertain 


1,1 


stration concerning tuture earnings highly 


improper 


Che supreme co 


dence did show thi time 
injured 


at the 


accident the 
cle nt, 


party Was a law 
time of the trial he 
argued by 


and that 
a practicing lawyer. It was 
party that 
which 
that 


ruture 


injured there was substantial 


evidence showed the permanent in 


the effect of these 


earning Capacity Was a 
question for the jury to determine, 


juries, and injuries 


t hi 
mn His 


In reversing the judgment of the 


supreme court concluded that tl 
permit a recovery ot damages 
which were speculative or conjectural, and, 


considering damages for future consequences 


f an injury, the proofs must establish witl 


reasonable probability the nature and exten 


t the consequences 


regard to th 


matter 


roduced ca 
Supreme C 


\UTOMOBILI 


Automobile 


Replacement Automobile— 
Motorcycle as Automobile 


Where an insured sold his automobile, 
which was specifically described in the 
policy, and acquired a motorcycle, in- 
juries sustained by a passenger on the 
cycle were not covered. A motorcycle 
could not be construed to be an automo- 
bile within the policy. Pennsylvania. 


The insurer issued a liability policy which 


covered a Ford automobile that was owned 


by the | he automobile being de 


While the 


still in effect, the insured sold the 


msures 


scribed in the policy was 


Ford and 


acquired a m«¢ Several days late 


an accident occur 1 rein the munor 


plaintiff, a passenger on the motorcycle, was 


injured \ tault vas obtained 


against the insurer denying 


coverage on the g that the policy at- 


forded no protection against hability while 


the insured a motorcycle 


Several of the 1 it policy provisions 
ollow h On rrovided that the in 
es which the 

red hal b n all obligated to 
because to or de- 
struction 


caused by 


accident 


arisil ou ( tl ownership, mam 
t 


tenance or use, including loading or unload 


Clause III contained 
l l Described 
Automobile I otor -hicle or 
described in the declaration dam 
Newly Acquired Automobil 


ing, of the 


the followin 
trailer 


automo- 


bile, ownershil 





declarations’. The words ‘motor 


taken out rt context to 
that i 


referred to which would 


cannot be 


argument general class 


been include 
vehicle’ 


other 


motorcycles. The words ‘motor 
be read in conjunction the 

the same sentence, vV1Z., he ‘auto 
d in th declara- 


yf Penn 


which is ‘describe 
Che majority view ou 
is that 
Paupst et a 
Vutual Autom 
Pennsylvania Superior Court. No 
AUTOMOBILE CASES (2d) 


a motorcycle is not an 
VUcKendry, 


Insurance 


1958 15 


Gross Negligence Doesn't 
Constitute Intentional Means 


Injuries sustained by a police officer when 
an insured suddenly backed up his auto- 
mobile to avoid arrest were covered by a 
liability policy. Gross negligence is not 
equivalent to intentional wrongdoing for 
liability coverage purposes. Wisconsin. 


damages 


insurer 


several grounds, 


the evidence 


damag es 


he judgment was reversed on the issue 
regard to the 


argument, the court noted 


of damages only, but with 


above 


62 


that the 


trial judge suggested that the insured was 
It was 
deemed 


probably guilty of gross negligence. 
that the 
caused by 


also considered insurer 


an injury gross negligence to be 
the same as an injury intentionally caused, 
but the court stated that “The law 
treat as equivalent to in- 
tentional wrong 
but not for the 
bility for 

f a liability insurance policy.” 
son v. Western ( Surety 
Wisconsin 


1958 15 AUTOMOBILE ( 


may 
negligence 


eross 


doing tor some purposes, 
excluding lia- 


negligence from the 


purpose of 
cover 
-Peter- 


Company 


gross 
‘asualty 
December 
"ASES (2d) 944 


Supreme Court 


Short Shorts from the Courts 
Michigan 


' 11 
agreed n 


quest 
a passenger tor hire 
jury. This question was not 


yr determination on a motion 


verdict 

injured tank 

his occasion, and it was established 

several weeks he had id | 
: acl 


party paid for 


+ 


transportation to and from work 


urt for tl 


ment in the trial co 


friend was reversed and remanded for a new 
Deaton. Michigan Supreme 


December 3, 1958. 15 AuToMoBILI 
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( irt 


Cases (2d) 962 


W het 


We 


Oklahoma 


tone 
evidence I 


that 


trial 


[he supreme court further found 


the tri udge granted a 


with the 


when new 


because agree 


verdic Was an abuse of the 


judge be- 


ion vested in such a 


system of jurisprudence makes 


ie trier of the facts Che 
detine ligence 


failure to contributory ne 


was no reason to grant a new trial either, 


because undet the circumstances such a 
failure could not possibly have worked to 
plaintiff—Neely wv. 
Supreme Court. No- 


\UTOMOBILE CAsEs (2d) 


the pre judice of the 
Vorris, Oklahoma 
vember 12, 1958 15 
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FIRE the premises Is ind occupied by the 


assured, rising above and beyond and amount 
Summaries of Selected Deci- ing to something more than a simple or 


sions Recently Reported by Oe TERE x hese terms, Parsee 
CCH FIRE-CASUALTY IN- ak dliabaaien dinitie tie thee ama ea 
SURANCE REPORTS anted 


i ’ and in tl onduct of is business 


‘ 
items involved were 
part of the realty 


Property Annexed to Realty— 


the property 


‘‘Improvements and Betterments”’ within the ordinary meaning of the words 


Items such as boilers, water coolers and 
ventilating systems were held to be “bet- 
terments and improvements” within the 
meaning of the fire policy. The insured’s 
(tenant) right to remove the property is 
immaterial if substantially annexed. Fifth 
Circuit. 


‘“Mysterious Disappearance” 
Construed 


A “mysterious disappearance” provision 
in a theft policy requires that the ques- 
tion of whether a diamond ring has been 
stolen or lost be submitted to the jury. 
The insured’s maid quit work shortly 
after the ring could not be found. Penn- 
sylvania. 


Fire and Casualty 





A relevant provision of the policy under 
the definition of the word “theft” provided 
that “mysterious disappearance of any in- 
sured property shall be presumed 
to be due to theft.” To get a definition of 
the word “mysterious,” the court relied on 
the case of Sigel v. American Guarantee & 
Liability Insurance Company, 98 A. 2d 376, 
wherein it was defined as “any disappearance 
or loss under unknown, puzzling or baffling 
circumstances which arouses wonder, curiosity 
or speculation, or circumstances which are 
difficult to understand or explain. A ‘mys- 
disappearance 
and at 
arouse 


terious disappearance’ is a 


circumstances which excite 


baffle, 


under 


the same time wonder or 


curiosity.” 
mere mysterious 
would 


The court noted that the 
disappearance of personal property 
not justify an inference of a felonious taking, 
but if parties do create such a presumption 
by contract, no policy of the law will forbid 
it. Such provisions are undoubtedly inserted 
into policies to afford larger protection and 
necessity of theft 


This 
fact 


to dispose of the proving 


by direct evidence tvpe of presump 


ion is, however, one of and not one ot 


t 
law It 


insured, 


creates a prima-tacie Case 10! the 


carrying the insured’s case to the 


jury upon evidence of a mysterious dis 


appearance, even though there may be no 


this 


theft 


taking. From 


find 


evidence of a felonious 


evidence the jury may that a 


did occur, 


In reversing the decision of the trial court, 
the superior court made the conclusions 
that “the jury did find as a fact that there 
was a mysterious disappearance because of 
the failure, after diligent search of the 
home, to find the ring which had _ been 
placed in the pocket with a hole in it from 
which it must have fallen to the floor. The 
appellant was under no burden to prove 
that it was might 
been lost. 


stolen because it have 


“Once the jury has found that there was 
a mysterious disappearance the presumption 
set forth in the policy arises and the jury 
determined from the mysterious disappear- 
ance and the attendant circumstances that 
a theft had taken place. Other evidence 
may buttress or rebut the conclusion based 
on the contractual presumption that there 
was a theft and certainly here the suspicious 
actions of the maid buttressed the pre- 
sumption.” Because of the contractual pre- 
sumption, where a 
jury could infer loss or theft, they will be 
permitted to come to a conclusion of theft 
Under circumstances, a court would 
ordinarily come to the conclusion that the 
matter could not be submitted to the jury 
nature of the 


under circumstances 


such 


because of the speculative 


case, but the disappearance” 
submission of the 
Gordon v. Eureka 
Superior 


AND 


“mysterious 
provision requires the 
matter to the jury 
Casualty Company. Pennsylvania 
Court. November 14, 1958. 9 


CASUALTY C 794. 


FirRi 
ASES 


WHAT THE LEGISLATORS ARE DOING __ 


policies on each motorcycle or motor ve- 


hicle having a seating capacity of not more 


t} 


an seven passengers 


Concerning motor vehicles that have a 


seating capacity of not less than eight, but 
than 12 


ould be $20,000 and the 


capacity ot 


minimum 
$50,000 


not more passengers, the 


maximum, 


vehicle having a seating 


more than 30 passengers, the 
minimum would be $20,000 and. the 


mum, $100,000. A. B. 194 


maxX 


Doing Business 
New York 


amend the multiple 


This new bill would 


Iwelling law by requir 
that 


multiple 


Ing every person, firm o1 


j corporation 


owns or controls property for 


64 


Continued from page 41 


dwelling purposes to deposit and file a cor 
porate bond or a_ public liability 
policy with a $5,000 minimum and a $10,000 
Such 


surety 


bond or policy must be 
that is 


and 


maximum 
authorized to 
must be ap 


issued by a company 


do business in the state 
proved by the superintendent of insurance 


as to solvency and responsibility 


Che minimum and maximum limits of lia 
bility judgment 
judgments respectively, these being 


apply to any one and all 
recovered 
against the responsible party by claims tor 
death that 
maintenance, use or 
in the construction of the property It 
that the bond o1 


provision tol 


damages, injury or is caused by 


the operation, defect 


would also be required 


policy of insurance contain a 


a continuing liability notwithstanding 


that may 


any 


recovery have been made thereon. 


\. B. 163 
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CHARTER SUBSCRIPTION CARD 


GENERALLY SPEAKING, there are three 
classes of hospitals: (1) the public or gov- 
ernmental institution, (2) the private hospital, 
organized for profit, and (3) the not-for-profit 
institution. This last is by far the largest cate- 
gory. The law relative to the negligence of 
agents and servants of hospitals is a mass of 
“exceptions, presumptions and paradoxes; and 
the courts in this country have taken widely 
divergent views on the question of whether 
charitable hospitals should be held liable for 
the claims of those injured through the agents 
of the hospital. An Illinois attorney analyzes 
the state of the law in this area. 
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PUBLISHERS of TOPICAL LAW REPORTS 


THE AVERAGE BUSINESSMAN finds difficulty 
in reconciling some of the coverage provi- 
sions of his policy with some of the exclusion- 
ary clauses. One particularly puzzling set of 
clauses is that dealing with ‘‘use’’ and that 
dealing with ‘loading’ and ‘“‘unloading."’ A Mestenccoragte 
claims man writes clearly and knowingly about meee 
these two provisions. 
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Brand-New Guidance on Corporation Law, 


. ™ ’ 
Business Controls! 
understandable guidance on the rules affecting corporations and their 
ms under today’s conditions . . . continuing, dependable help that com 
and simplicity in bringing you the latest answers to your everyday 
and business management problems 


then you'll welcome CCH’s brand-new, just-announced 


YRATION LAW GUIDE, and our “Charter Subscription Offer! 


Regular “GUIDE Reports” 
; on top of latest changes, new methods for planning and managing 
and transactions : with expert CCH Editorial Explanation that 


what the new rules meen, instead of only what they say 


ISS federal and state rules, showing you how they apply to corporate 


new trends and policies and shows you how to get the most out of them 


ATES on practical information needed to make corporate decisions 


dangers—new “doing business 


angle Ss, taxes on interstate activities, etc 


‘T new opportunities—government contracts, tax-option corporations, 


ipensation methods, government aids to business, closely held companies, 


S clear understanding by explaining how new rules affect familiar practices 


nvolved federal and state requirements to A-B-C simpli 


especially like the separate “Summary” that gives you the 
ts of new happenings and directs you to the accompanyins 
E Report” where each is covered in full. (No extra charge 
cribers for this special editorial feature.) 


“Charter Subscribers” 
d-new GUIDE Volumes at no extra charge to start them off with today’s 
porate control techniques and methods. Everything needed is covered 
il] has been overlooked by CCH Editors in shaping up t 


suidance For the GUIDE goes far beyond basi« corporation acts by 


r and reflecting all pertinent federal and state laws and business controls 


ly new and different way With EXPLANATION, simple, easy-to 


anation of all the rules affecting corporations 


( 
his big “package” 


the GUIDE analyzes a business opportunity or a business problem, 





ditors follow through to show you 
| possible pittalls. So whatever your interest in corporation law at 
u’re sure to value the help of these two new GUIDE Volumes, the 


IDE Reports,” and the separate “Summary 


iow to gain all potential benefits 


The GUIDE’s low subscription rates are outline 
ear-off card at left. As a “Charter Subscriber,” all “GUIDE 
959, come to you with the compliments of CCH. Your OK on the 
this immediate and continuing protection your way now—under CCH’ 
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